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AN EDITORIAL 


A victory for commercial arbitration has been achieved through the 

joint efforts of the American Arbitration Association, the Cham- 
ber of Commerce of the State of New York, the American Institute 
of Architects, the New York Stock Exchange, and the General Arbi- 
tration Council of the Textile Industry, who participated as amici 
curiae before the Court of Appeals of the State of New York in the 
case of Madawick Contracting Co., Inc. v. The Travelers Insurance 
Co. G Fred T. Ley © Co., Inc. 

As a result, an insurance company in New York State which 
agreed to indemnify against a liability “imposed by law” is now obli- 
gated to satisfy an arbitral award when rendered against the insured. 
This came about through a unanimous decision of the Court of 
Appeals on May 27, 1954. The effect of this decision will be to 
encourage private, voluntary arbitration of commercial disputes grow- 
ing out of performance of construction contracts. Such arbitration has 
been widely practiced for many years and is provided for in standard 
contract forms of the American Institute of Architects and used by 
many firms and organizations in the building construction industry. 

The facts of the case may be stated as follows: Fred T. Ley & 
Co., a general contractor, entered into an agreement with the Mada- 
wick Contracting Company, a sub-contractor, for the performance of 
certain work on a building. The agreement, as do nearly all such 
contracts, contained a clause providing for arbitration of future dis- 
putes and also a provision which required Madawick to indemnify 
Ley for losses or damages that might arise out of the work of the 
sub-contractor. To implement the agreement, Madawick subscribed 
to insurance with the Travelers Insurance Company. As usual in 
insurance policies, Travelers undertook to indemnify against any lia- 
bility “imposed by law” and to defend the policy-holder in any “suit” 
for claimed damages. 

Eventually, Fred T. Ley claimed damages of about $16,000 for 
delays and defective work. The insurance company refused to make 

‘luntary payment, whereupon Ley demanded AAA arbitration, in 
(Continued on Page 112) 
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A TRIBUTE TO PHILIP MURRAY 
AND ARBITRATION 


Editor’s Note: On June 24, 1954 the Philip Murray Memorial Foun- 
dation presented to the American Arbitration Association a check 
for $7,500 to provide a Philip Murray Hearing Room in Association 
headquarters in New York. The grant of funds was deemed appropri- 
ate because of the late Mr. Murray’s “profound interest in the peace- 
ful arbitration of disputes” and because he had been “a staunch sup- 
porter of the fine work being done in this field by the AAA.” The 
presentation of the check and a scroll was made by Emil Rieve, 
Chairman of the Foundation. Wesley A. Sturges responded for the 
American Arbitration Association. We publish the remarks made on 
that occasion as a tribute to the life and work of Philip Murray. 


By EMIL RIEVE 


It gives me a great deal of personal pleasure to make this 
presentation to the American Arbitration Association. I will admit 
I was tempted to tie a string on it. As President of a Union which 
is one of the Association’s best customers, I was going to suggest 
that this money should be used to cut down on the arbitrators’ 
fees because they seem to get higher every time we have a case. 

But seriously, it is highly appropriate that a Philip Murray 
Hearing Room should be established in this institution. Philip 
Murray was the leader and the symbol of the New Labor Move- 
ment—a strong, permanent and responsible labor movement. Only 
through such a labor movement—strong, permanent and respon- 
sible—can democracy and justice be established in industrial 
relations. 

It goes without saying that unless there are unions, there are 
no arbitration cases between labor and management. Unless there 
are unions, the employer is the prosecutor, the judge and the 
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jury. Therefore—while I do not want to inject a political issue 
here—it seems to me that all of you who believe in arbitration, who 
believe in the fair and peaceful settlement of industrial disputes 
must also be in favor of strong, permanent, responsible unions. 

You will notice that I am restraining myself with difficulty 
from mentioning the Taft-Hartley Act, The National Labor Rela- 
tions Board in Washington, the present Congress and the present 
Administration. 


The American Arbitration Association renders an invaluable 
service to both Management and Labor. Its long record has con- 
vinced both sides of its complete integrity. We may not always 
agree with the decision of an arbitrator but we know that the 
decision was arrived at in complete honesty and good faith. Nor 
do we have to fear that a change in the political climate will shift 
the judgments one way or another. 


Obviously, the existence of such an institution is absolutely 
essential to the principle of arbitration. I am proud that the Labor 
Movement has supported and defended both the principle and 
the institution, even when we have quarreled with individual 
decisions. 


I am not one of those who believes that every issue between 
Management and Labor can be settled by arbitration. Some ques- 
tions are too fundamental, too sweeping, for either side to place 
in the hands of a third party. But if the desire for justice is stronger 
than the desire to win for the sake of winning, most disputes which 
can’t be settled between the parties can properly be arbitrated. 


Philip Murray devoted his life to bringing security, justice and 
a higher standard of living to American Workers. The first step, 
of course, was to build strong unions. The American Arbitration 
Association symbolizes the second step—a forum, a court of equity, 
open to all. 

I am happy, therefore, to present this check for $7,500 and 
a Certificate of Award to the American Arbitration Association 
for the establishment of a Philip Murray Hearing Room; and I 
trust that the proceedings in this and all the other rooms will 
be conducted in the spirit of justice and fair play which he 
represented. 
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A TRIBUTE TO PHILIP MURRAY 


By WESLEY A. STURGES 


Mr. Rieve, I return to you and the Philip Murray Memorial 
Foundation our thanks for its generous contribution to the Amer- 
ican Arbitration Association and to the cause of arbitration. The 
gift will, of course, be used in accord with its terms to establish 
the Philip Murray Hearing Room at the headquarters of the 
Association. 

I return our thanks not only for the generous gift but also 
for making possible the enduring identification of the name of 
Philip Murray with the cause of arbitration. 

We know of Philip Murray as a talented and devoted leader 
of the new labor movement which you have so aptly described as 
“a strong, permanent and responsible labor movement.” 

We know of Philip Murray as one devoted to the processes 
of collective bargaining in the maintenance of industrial relation- 
ships and to the process of voluntary arbitration in facilitating 
their operation. To him they were part and parcel of his deep 
concern for the maintenance and practice of the democratic pro- 
cess in all affairs of life. 

We also know Philip Murray for his abiding concern for the 
welfare of all men. His philosophy of life was so positively humane. 

For all of these reasons we are especially happy that his 
name shall endure into the long and distant future in close asso- 
ciation with the ideals and practices of the modern arbitration 
movement. 


Again I thank you and the Philip Murray Memorial Founda- 
tion in helping to make it so. 
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REFLECTIONS OF A LABOR-MANAGEMENT 
ARBITRATOR 


Clarence M. Updegraff 


Introduction—Pre-Hearing Impressions 


There will be inevitably in the mind of every labor arbitrator 
a consciousness that much will have gone on between the parties 
in relation to any matter in dispute prior to their determination to 
arbitrate. He will realize that some of these earlier contacts may 
exert unavoidable influences upon the conduct, the words and the 
tactics of the parties as the arbitrational proceedings go on. 

For example, it sometimes happens that certain attitudes of the 
parties become stubbornly fixed as the result of an unwisely emphatic 
controversy at the time of the initial step in the grievance procedure. 
Of course, the convictions of the parties may have become inflexible 
even prior to that as a result of assumptions by some of the workers 
in a given department that the employer is open to criticism for put- 
ting in a new machine, a new piece-work price or an unacceptable 
foreman, or by some other step. Even if no earlier difficulty has 
made it impossible for the parties to compromise their difference, 
there may develop at the first or second step of the grievance pro- 
cedure some friction chargeable to undue insistence, or offensive atti- 
tudes on the part of one party or the other. From such a start there 
sometimes develop unexpected conflicts of personalities. Again, diffi- 
culties may arise because some position has been stated by one party 
or the other so positively and unqualifiedly that neither that party 
nor those associated with it can thereafter compromise or substan- 
stantially retreat without a sense of having suffered an important 
defeat or loss of dignity. Such a party may greatly fear what the 
oriental is said to call “loss of face.” In such case, even though the 
spokesman who was wrong becomes conscious of that fact and might 
desire to change position and compromise, he may feel bound to 
insist upon the position he originally took and to assert it clear 
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through to the final step of arbitration. In such instances, unfor- 
tunately, the party in such a logical and emotional error may even 
go beyond the termination of arbitration, and having received an 
inevitable award against his contentions, may thereafter denounce 
the arbitrator as one who must have been biased or hostile to have 
reached the conclusion that should have been expected all the time. 


From the foregoing it will be inferred that sometimes the person 
who decides for his organization to go to arbitration may know that 
he is even then in error, but for supposedly good reasons—internal 
politics, or fear of being thought weak and timid or from mere false 
pride alone—he feels he cannot retreat. In some instances such party 
must know that it will be impossible for his organization (company 
or union) to win. In some such cases, of course, there may exist the 
hope that the gamble may be worth taking. 

As an example of arbitration to satisfy divergent internal union 
contentions, I recall an instance where the international representa- 
tives of the Steelworkers’ Union had contended through a long hear- 
ing that the termination of women employees from a steel mill after 
World War II was an improper violation of their seniority clause. 
The company contended it had always made it clear in various ways 
that the women were temporary employees and would be let out in 
favor of male employees as soon as the latter were available at the 
end of the war. When the award was delivered to the hands of the 
personnel manager of the company, there happened to be present in 
his office two representatives of the Steelworkers’ Union. The mana- 
ger glanced at the award and with assumed anger told the union offi- 
cers to “line the women up at the gates.” He said, “We'll put them 
back on the job and discharge a large number of newly hired young 
men, now new members of the Steelworkers’ Union.” One of the 
union officers upon hearing this, exclaimed in an indignant voice, 
“Good Lord! That arbitrator was not foolish enough to sustain our 
contentions, was he?” In fairness, the arbitrator believes these spokes- 
men were in doubt when the matter was submitted at hearings and 


that they felt they should give the women’s claims every fair chance 
to prevail. 


I do not mean to intimate that the parties who give notice of 
arbitration do not, in a majority of instances, believe they are right 
in their contentions and that they will in the end prevail as the 
result of the arbitration. In such cases they are likely to devote them- 
selves carefully to the development of their position, and if they are 
demonstrated to be wrong by a process of clear rational thought and 
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explanation, they will recognize their error and retreat from it or . 
at least not overly criticize the arbitrator who in a well reasoned . 
decision holds against their contentions. In numerous instances, of E 
course, the parties going to arbitration are quite uncertain as to how . 


the dispute should be decided and feel as a result of their uncer- 
tainty that they desire to have the doubts in the situation resolved 
by a decision of an experienced, impartial arbitrator. 

It is but natural that a person selected to act as an arbitrator 


in any instance will give some thought to the nature of the dispute I 
to be decided. He will not be the usual sort of person if he does 
not wonder prior to the hearing what the background of grievance 


steps and contacts were and to what extent the parties genuinely 
believe in the positions which they will take at the hearing. 


( 
! 
Selection of the Arbitrator (or Chairman) 


The experienced arbitrator will also reflect somewhat upon the 
process by which he was selected as arbitrator. If it is an “ad hoc” 
case, he may assume that his name was submitted to the parties on 
a list sent to them on request by the American Arbitration Association 
or the Federal Mediation and Conciliation Service or by some other 
party. The name of the arbitrator will usually have been selected 
from such a list by the process of alternate striking of names from 
the same. On the other hand, however, the arbitrator may have 
had prior contacts with the parties. As the result they may have 
confidence in his intelligence and fairness to such a degree that they 
mutually have agreed upon him as arbitrator. In the latter case, the 
experienced arbitrator is likely to have some confidence that he is 
dealing with people who are themselves experienced and mature 
enough to accept, without being unduly critical, the results which he 
may find necessary to declare. 

Where the case has come to the arbitrator as a “permanent ar- 
bitrator,” he may usually entertain the satisfying feeling that he is 
dealing with parties with whom he is well acquainted and whose 
disputes will be well presented and fully argued. In such instances 
also, the arbitrator should be in a position to feel that the parties 
have full confidence in his impartiality and his ability and will with- 
out undue criticism accept the result which he may award. It seems 
only fair to interject here an observation that toward the end of ap- 
proximately six years during which I served as “permanent arbitrator” 
for Deere & Company and the UAW-CIO, the procedure was prompt 
and efficient in every sense. The preliminary discussions were reduced 
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to a minimum, quick references could be made to previous awards 
interpreting certain titles and sections of the contract between the 
parties. A number of other desirable time-saving moves became avail- 
able to the parties with no lessening of the efficiency of case pre- 
sentation. 


Notice—Fixing Time and Place of Hearing 

In most instances where the American Arbitration Association is 
not concerned, one of the first duties which falls upon an arbitrator 
after his appointment (or the chairman of the board of arbitrators 
after his selection), is to get the time and place of hearing established 
and if possible, fully agreed to by all parties interested in the pro- 
ceeding. Where the A.A.A. services are used, this matter is attended 
to by the Tribunal Clerk. If an arbitrator is notified of his selection 
by telephone, he may well open up the subject of time and place of 
hearing at that time. Occasionally, the parties will already have ar- 
rived at some tentative agreement upon such matters to which the 
arbitrator only need give his approval to establish it as final. In 
such cases, the arbitrator should confirm the details by identical 
notes to each party. On the other hand, if the arbitrator or chair- 
man has been appointed by mail, his next logical step will usually 
be to send a letter, jointly addressed to the representatives of both 
parties, proposing a reasonable time and place for hearing. Usually 
these details can be amicably arranged. Sometimes, however, an em- 
ployer will desire to have the hearing in his own conference rooms 
while the union spokesmen will insist upon meeting on “neutral 
grounds,” as for example in a court room, a hotel or otherwise. Un- 
less this last course is likely to be very inconvenient, it is well for the 
arbitrator to go along with the “neutral” suggestion. However, if 
bulky records, machinery or large completed parts or equipment must 
be actually observed by the arbitrator at the hearing and considered 
in evidence, it would seem suitable for the arbitrator to urge that 
the meeting be held at a place where the records, machines, parts, 
etc., can be conveniently studied. 


Obviously when all parties have participated in an agreement 
on the time and place for hearing, the requirement of notice will 
be satisfied. In cases where the arbitrator has been notified by one of 
the parties that he has been selected by both, it would be possible 
for him to agree upon the time and place of hearing with the party 
which notified him, and be guilty of omitting full notice concerning 
the same to the other party. This, of course, should not occur. If it 
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does, another date for hearing will have to be set. In this, as in all 
other matters, the arbitrator should make it his rule that every com- 
munication which goes from him to one party must go in duplicate 
(or by carbon copy) to the other side. The American Arbitration As- 
sociation and the Federal Mediation and Conciliation Service make 
this a firm rule in respect to all correspondence. 


It is particularly important if one of the parties asks for a post- 
ponement or a change of a time or place of meeting, that the arbi- 
trator immediately get in touch with the opposing party and obtain 
his consent if possible. In any case, if the change is decided on, it is 
incumbent on the arbitrator to be sure that all parties are fully aware 
of the altered arrangement. 

It is without doubt true that more arbitrations are held in em- 
ployers’ conference rooms today than in any other single type of 
place. Sometimes, however, they are held in union headquarters and 
rather frequently they are held in hotels, court house rooms or other 
“neutral” areas. In the mind of this commentator the place of hearing 
is relatively unimportant, if it is adequate. The thing which is im- 
portant is that all parties be fully content to meet at the time and 
the place where the hearing is to be held. 


Parties’ Preparation for Hearing 


If the dispute involves a question or an area of information in 
which the arbitrator may not be fully or completely informed, it 
will tend to make for a better reasoned or more accurate decision, if 
some background material can be furnished by the parties jointly to 
the arbitrator before the hearing. If one of them does not wish to 
participate in tendering such information to the arbitrator, the other 
party doing so “on his own” should fully advise the opposing party 
of the steps taken in such direction so that the other will be in a 
position to supplement or contradict the information furnished or 
to comment on it. Obviously, however, the arbitrator should not be 
furnished, or accept if the same should be tendered, any advance, 
written evidence intended to serve only the contentions of one of the 
parties. To illustrate materials that may be suitably furnished, I re- 
ceived from parties concerning a dispute in a steel mill a book and 
some information concerning steel processing machinery. In another 
case I received some booklets pertaining to various stages of shoe 
manufacturing. As another example, prior to hearing, I once received 
a very considerable folio of descriptive material covering rules, regu- 
lations and practices of commercial air lines companies. 
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REFLECTIONS OF AN ARBITRATOR 


On the other hand I have on a few occasions received advance 
information which was only calculated to serve the biased conten- 
tions of one party to the pending dispute. In each instance, as diplo- 
matically as possible, I made sure that the other party was aware I 
had such information and that such party was given every possible 
opportunity to counter it, as it deemed best. 

The parties to arbitration prior to the hearing should prepare 
written trial outlines or memoranda. Whether these are long and de- 
tailed or comparatively short and informal is not too material. The 
point is that each party should carefully examine its own witnesses 
well in advance and have summary statements of what testimony 
they will give, if called at the hearing. This outline, when properly 
made, should state the various steps of presenting the issue to the ar- 
bitrator or board. It should quote or make reference to the parts of 
the contract involved and cite statutes or other laws which may be 
concerned. Other matters pertinent to the issue such as the rules and 
regulations of the company, the constitution and rules of the union, 
the facts concerning conduct and statements by parties relevant to 
the particular case should also be briefly mentioned in it. Only a 
person who has worked out such a memorandum or had a part in 
“putting it together” should be entrusted with the responsibilities of 
being the principal spokesman of any party at an arbitration hearing. 

In this connection it should be emphasized that in every arbi- 
trational proceeding there should be a designated speaker for each 
party. He may be an attorney, an officer or only a member of the 
organization involved, it matters not which. The point to be em- 
phasized is, that no group, appearing either for an employer or em- 
ployees, should go to an arbitrational hearing with any confused un- 
certainty as to who is going to “carry the ball of oral discussion” for 
the particular party. When this important point is undetermined prior 
to the hearing, and several people feel free to interrupt each other, 
to share and assume or perhaps later to deny responsibility for what 
was said, it is almost certain the arbitrator will not get a clear, co- 
herent picture of the contentions of the party so poorly represented. 


The Hearing—In General 


It should be borne in mind at all times that the hearing is a 
“hearing” and not a bargaining session or a conference. The parties 
should proceed to submit their statements, evidence and contentions 
to the arbitrator in clear recognition of the fact that they are trying 
to give him complete information on the basis of which to make a 
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decision. Objections, requests for rulings, arguments and statements 
should all be addres_zd to the arbitrator or board. Questions and an- 
swers, of course, will pass between witnesses and the examining attor- 
neys or principal spokesman, but these various interrogatories and an- 
swers are all for the information of the arbitrator rather than for 
others who may be present. Interruptions and altercations should be 
avoided as much as possible. When these do take place, they should 
be gauged and expressed with constant, full consciousness that the 
purpose is to inform the arbitrator, not to convince or carry on alter- 
cations with another person. 


Hearing Procedure 


The best pattern of procedure appears to be for the arbitrator 
to call the meeting to order, state in brief terms what he knows of 
the issue between the parties and then invite the moving party, 
usually the union since it filed a grievance, to express its understand- 
ing of what the issue is, in an opening statement. This should be 
done prior to calling witnesses and in a brief and summary form. The 
other party should then make its opening statement. When this has 
been done, the issue should be fairly definitely before the arbitrator. 
If there appears to be a need for a formal written statement of the 
issue—a “submission agreement”—and none has been prepared, it is 
ordinarily well to see that the same is completed at about this stage 
of the proceedings. 


The party having the burden of establishing the affirmative of 
the issue should then be requested to start presenting its evidence. 
When the witnesses of this party have been examined and cross- 
examined, the other side should present its testimony. Subsequently, 
some rebuttal testimony may be offered. 


If in the process of taking evidence either party proposes to show 
the arbitrator or board an operation in the plant, a short time should 
be taken to observe the same. Ordinarily, the number of people to 
visit the operation in the plant should be limited to one or two 
representing each side. The arbitrator should be careful to see that 
each side has an opportunity to point out to him the physical aspects 
of the plant, machinery or operation which it thinks are relevant and 
material to the decision of the case. It is to be borne in mind that 
difficulty exists in making a record of such evidence, but if desired, 
the arbitrator should have a memorandum or photographs or suitable 
charts or other drawings completed for the record. This can usually 
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REFLECTIONS OF AN ARBITRATOR 


be done at a later time and supplied by the party which wants the 
record so made. 

When the parties have submitted all of the information which 
they apparently intend to present, the arbitrator should request any 
supplemental or additional materials which he thinks will be neces- 
sary to his thorough understanding of the case and his satisfactory 
preparation of a decision and award. 


After all the witnesses have testified, the party which had the 
opening and the burden of proof should be invited to summarize its 
case in a Closing argument. The other party should then have an 
opportunity to do likewise. The parties will frequently waive the 
oral arguments at the end of a hearing and express their desire to 
put their summaries or closing remarks into written briefs to be pre- 
pared and sent to the arbitrator at an agreed, subsequent time. 


General Considerations 


Every arbitrator should always have in mind that he cannot 
properly receive any courtesies from either party, without the full 
knowledge, concurrence and understanding of the other. Parties 
should avoid embarrassing themselves and the arbitrator by tenders 
of favors or courtesies which may be criticised by the opposing party. 
The arbitrator should not take lunch or dinner with either of the 
competing groups nor accept an automobile lift unless this is done 
openly and apparently with the full approval of the opposing parties. 
If he can have one meal with one group and the next with the other 
party, it may be well for him to do so. If he has any doubt as to 
how his association with either group without the other will be re- 
garded, he should detach himself diplomatically from both. It is, no 
doubt, true that in some places the arbitrator can lunch or dine 
with either side without criticism or suspicion. There are other areas, 
however, where such conduct is likely to lead to suspicion and criti- 
cism in such a degree as to put the whole practice of arbitration in 
a dubious light. The conscientious arbitrator will take as his rule of 
conduct in such matter, “In case of doubt, keep aloof from activities 
proposed by either party.” Other conscientious people will readily 
understand this attitude. Opinions of those who do not understand 
are not likely to be damaging. 

From time to time the question will be encountered whether the 
parties should carry on a prolonged evening session or adjourn until 
the following day. At times an adjournment over a week-end or a 
holiday and a reconvening of the parties will be extremely incon- 
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venient and expensive. At times, other strong reasons exist for going 
into an evening meeting. Unless very persuasive reasons favor the 
after-dinner meeting, however, it is well to avoid the same. It is at 
these sessions, after long, hard, previous hours of hearing, that tem- 
pers become short and progress may be slowed down by critical and 
quarrelsome attitudes. When evening meetings are to be held, there- 
fore, the arbitrator should genially remind the parties of the necessity 
for the same, and warn them that the atmosphere is likely to become 
a bit charged with fatigue and impatience. If warned in advance to 
avoid the normal consequences of being tired, the attitudes of the 
parties in an evening meeting can often be held to a sound and 


proper level. 


Conduct After the Hearing 


The arbitrator should receive no post-hearing, additional evi- 
dence from either party unless it was arranged at the hearing that 
the same should be forwarded and all parties were fully aware of 
that fact and informed of the character of the evidence. The arbi- 
trator should strive for a full and complete understanding of the 
case. He may, of course, seek to broaden his own general back- 
ground information concerning applicable laws and general prin- 
ciples or practices which are closely applicable to the parties. How- 
ever, he must be sure that the general information which he obtains 
is clearly and fully applicable and must receive no biased evidence 
or argument that would tend to favor one party and may have origin- 
ated with it. Of course, when an arbitrator discovers that further in- 
formation is vital to a proper decision of the case, he may notify 
the parties and call a further hearing. This step, of course, is unusual. 

In the opinion of the writer, it is a great mistake for any arbi- 
trator to state his conclusions in terms of a brief per curiam decision 
on the pattern of the verdict. He should set forth with fullness and 
clarity his process of weighing and balancing the evidence and his 
conclusions from the same, so as to give the parties full information 
as to why he reached the result which he stated in his final award. 
Of course, he should avoid irrelevant “preaching” and wasteful ver- 
bosity. 

When the award has been completed, it should be simultaneously 
disclosed to both parties or put into the mail addressed to both par- 
ties at the same time. It is unwise to tell anyone the result of the 
matter initially by telephone. A copy of the arbitrator’s statement 
covering his expenses and professional services should be addressed 
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REFLECTIONS OF AN ARBITRATOR 

g to each party. It should show the half which each side is expected 
e to pay. Of course, this is another matter handled by the American 
it Arbitration Association in all cases where it is concerned. 

1 A person who makes labor arbitration his profession, or a part 
d of it, should always cultivate the habit of understanding the merits 
e of both sides of every labor dispute. He should be careful to develop, 
y and in good faith to deserve, the reputation of being impartial on 
le all labor questions at all times. One who claims to be an arbitrator 
0 and who seeks to create the impression that he is fully sympathetic 
le with the labor view while he is with labor representatives, but ap- 
id pears also to be loyal to the employers’ basic assertions when alone 


with the latter, is obviously hypocritical. He may, for a comparatively 

short time, enjoy relatively cordial relations with both sides. He is 

likely, however, soon to reach a day when he will be unacceptable to 
i- either. 





at The arbitrator must be adaptable. He must be able to under- 
of stand people, places, processes and purposes. He should be friendly 
ii- and courteous, even genial, at all times, but he should never be 
ne without a measure of dignity. People will respect an award, if they 
k- cannot respect its author. An arbitrator must deserve and retain 
n- respect for himself and for his award, or he will not be true either 
W- to himself or to arbitration as an institution. 
ns 
ce Conclusions 
n- It is believed that if the following suggestions are followed all 
n- matters of fact, contract interpretations and points of law relevant 
fy to labor disputes will in most cases be fully and properly presented 
al. at arbitrational hearings: 
di- 1. When selecting an impartial arbitrator or chairman look 
on for intelligence, honesty, experience and courage. The broader the 
nd arbitrator’s background of knowledge, the more likely he is to under- 
his stand your case fully and to decide it correctly. 
on 2. Try to get, as early as possible, a complete understanding 
rd. of the opposing party’s evidence and contentions. This may lead to 
eT- a settlement. It will, at least, tend to prevent your being “surprised” 
at the hearing. 
sly 3. Avoid being so steeped and stubborn in your own feelings 
ar- about the dispute that you cannot see the possible merits of your 
the opponent’s position. You can’t defeat their contentions if you refuse 
ont to understand them. 


4. Remember that fixing a time and place for hearing re- 
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quires commitments for numerous people. Be as considerate of the 
others as they should be of you in adapting other work to arrange \ 
attendance at the hearing. I 

5. Make a searching, full examination of the testimony of your 
own witnesses well before the hearing. Make a brief, logical summary 
of their evidence and write a preliminary statement of the conten- 
tions you will make at the hearing. This will aid you to plan a full, 
logically organized and persuasive presentation of your position. 

6. Be sure that all of the people who will be in your group 
at the hearing understand who will be the principal spokesman for 
your side, who the witnesses will be and what will be the main sub- | 
stance of their testimony. This will contribute to making the hearing 
orderly and efficient. 

7. Try to agree with the opposing party as to the exact question 
or questions to be submitted to the arbitrator and have a written 
memorandum stating the same signed by both parties prior to the 
date set for the hearing. Deliver a copy of this to the arbitrator as 
soon as it is ready, or offer it at the beginning of the hearing. 

8. If there are several issues to be submitted, try to agree 
with all other parties in advance on the order in which they will be 
taken up at the hearing. 

9. Prepare a brief written summary of your contentions and 
deliver one copy of it to the arbitrator and one copy to your op- 
ponent at the beginning of the hearing. 

10. Have copies of all documents which you desire to present 
as evidence ready for delivery at the hearing. Have also at least one 
copy of each for your opponents unless you know they have copies 
of the same. 

11. If a view of a machine or operation would seem to be 
helpful, have a picture, drawing or biueprint of it ready for introduc- 
tion in evidence or arrange in advance for it to be available for 
observation and for the arbitrator to go to see it during the hearing 
so that as little time as possible will be required. 

12. Be on time, or early if at all possible, in arriving at the 
place set for hearing. Tardiness wastes the time of others, is discour- 
teous, and creates a generally bad impression. 

13. Neither shout nor speak more loudly than necessary at the 
hearing. Never use provocative words or epithets. These actions create 
bad impressions of those guilty of them and in fact cloud rather than 
clarify issues. 

14. During the hearing, do not mention or refer to old and 
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long-settled former frictions or acts of misconduct by your opponent 
unless the matters brought up are clearly relevant to the issue at 
present in dispute. 

15. Strive for clearness and coherence in your oral presenta- 
tion and as much as possible, avoid repetition; if one of your col- 
leagues has stated facts or arguments, avoid restating the same 
matters. 

16. Avoid mixing presentation of facts and arguments. The 
effect of this is confusing and may result in weakening your own case. 

17. Do not interrupt statements of the opposing party or the 
presentation of its evidence. You will have full opportunity to cross- 
examine opposing witnesses. You and your witnesses will be pro- 
tected from interruption. This is an arbitrational hearing, not an 
informal grievance committee or a bargaining conference. 


18. If you intend to call witnesses, have them present in the 
room or in an adjacent room ready for call when the hearing starts. 
(If they are employed near the hearing room, they may remain at 
work, but they should be notified in advance that they may be called 
and should be requested not to leave, even though their work shift 
may end before they are needed as witnesses.) 

19. Prove your case by your own witnesses. Do not try to estab- 
lish it by evidence gleaned from people put on the stand by your 
opponent. They are there to oppose you, not help you. 

20. If you cross-examine the other party’s witnesses, make it 
short. Do not unduly prolong cross-examination in attempts to get 
damaging admissions. The more questions you ask on cross-examin- 
ation, the more opportunity you give a hostile witness to repeat the 
adverse testimony he came to give. Choose most carefully the in- 
quiries you make of such parties. Make them as few as possible. 

21. Each party has the right to ask leading questions when 
cross-examining hostile witnesses. Each party should save time by 
asking its own witnesses leading questions, excepting at points where 
disputed facts are involved. Testimony on controverted matters 
should be brought out by questions which do not suggest the answer, 
if possible. 

22. Do not make captious, whimsical or unnecessary objections 
to testimony or arguments of the other party. Such interruptions are 
likely to waste time and confuse issues. The arbitrator, no doubt, will 
realize without having the matter expressly mentioned more than 
once, when he is hearing weak testimony such as hearsay and imma- 
terial statements. 
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23. If you have extraordinarily long or highly technical mat- 
ters to present, or if you wish for any reason to preserve a reliable 
record of the hearing, make advance provision for the attendance at 
the hearing of an efficient public court reporter. This involves but 
a moderate expense which should in most cases be equally divided 
between the parties. It will tend to insure that when the arbitrator 
is working on the award and reviewing the evidence, he will have 
it all before him and will not be hampered by the frailties of human 
memory. Furthermore, it will furnish a reliable record of the actual 
words of witnesses, should a question arise concerning the same at 
a later time. 

24. If a party requests the privilege of filing a post-hearing 
brief, it must be granted, as part of a “fair hearing.” Both parties, 
however, should be given equal time, which should be limited to 
a comparatively short period of a week or two after the hearing. If 
reply briefs are agreed upon, they should follow within three or four 
days after the delivery of the post-hearing briefs. It is customary in 
these situations for the parties to mail briefs to the arbitrator and to 
opponents at the same time. This applies also to reply briefs. 

Many arbitrations are closed without post-hearing briefs, but 
they are very desirable if the written statement prepared for the 
arbitrator prior to the hearing was not full, or if it is believed that 
matters which developed at the hearing should be supplemented. 

25. After you receive it, read the entire award, not merely the 
result. Try to give your constituents and associates a full and correct 
understanding of the arbitrator’s reasoning. Only in this way can 
you get the full value of the decision whether it was in your favor 
or against you. The logic of the prior decision often indicates clearly 
whether the next dispute should be taken to arbitration because 
distinguishable, or dropped because it is similar to the previous one. 

26. If there is any question in your mind as to the expenses of 
arbitration, ask the arbitrator about it at the earliest possible time. 
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INTERNATIONAL ARBITRATION PROCEDURE 


Kenneth S. Carlston 


Among the tasks being carried forward by the International Law 
Commission of the United Nations is the codification of the law 
of international arbitral procedure. At its first session in 1949, the 
Commission decided to codify this field of law and appointed Pro- 
fessor Georges Scelle as special rapporteur to study this topic. After 
consideration of a series of drafts prepared by Professor Scelle, the 
Commission in 1952 agreed upon a Draft on Arbitral Procedure.’ In 
1953, the Commission produced a Draft Convention on Arbitral Pro- 
cedure.? The writer has previously commented in some detail upon 
each of these drafts of the Commission.* 

In order to understand the nature of the Commission’s contribu- 
tion to the codification and development of the law of international 
procedure, it will be helpful to consider the possible courses of action 
which were open to the Commission when it commenced its study 
of this topic. 

A possible approach to its task would have been for the Com- 
mission to have followed in the footsteps of the Institute of Inter- 
national Law,* The Hague Conferences of 1899 and 1907,° the 





1. Report of the International Law Commission covering the Work of its 
Fourth Session 4 June-8 August 1952 (A/2163). Messrs. Hudson (United 
States), Kozhevnikovy (U.S.S.R.), and Zourek (Czechoslovakia) voted 
against the draft as a whole. 

2. Report of the International Law Commission Covering the Work of its 
Fifth Session 1 June-14 August 1953, General Assembly, 8th Sess., Official 
Records, Supp. No. 9 (A/2456), pp. 9-11. 

. Carlston, Codification of International Arbitral Procedure, 47 Am. J. Int. 
Law 203 (1953); Draft Convention on Arbitral Procedure of the Inter- 
national Law Commission, 48 Am. J. Int. Iaw 296 (1954). 

. Projet de réglement pour la procedure arbitrale internationale, Annuaire 
de l'Institut de Droit International, Vol. 1, p. 126 (1888). 

- J. B. Scott, Reports to the Hague Conferences of 1899 and 1907, pp. 40 

and 304 (1917). 
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League of Nations,® and the United Nations,’ and to have prepared 
a code of international arbitral procedure of somewhat limited scope 
and contributing relatively little to the law of procedure in the 
sense of a statement of the rules to be followed by a tribunal in 
carrying an arbitration forward from the filing of the first pleading 
to the rendering of the final award. Codes of this nature might per- 
haps be described as comprising statements of the general law of 
international arbitration. 


A second possible approach for the Commission would have 
been for it to have initiated a study of the rules of procedure to 
be followed by a tribunal in the conduct of the arbitration itself 
rather than the general law of international arbitration. It appears 
that the Commission decided against this approach on the ground 
that such detailed rules of procedure would vary from arbitration to 
arbitration.® 


Neither of these approaches necessarily includes giving much 
recognition to the task of the development of international law in 
this field. It is true that the Commission might in the course of 
such studies include matters involving, to a certain extent, develop- 
ments in the law but such developments would, for the most part, 
likely have involved the exercise of choice between rules having 
varying degrees of weight and support. If either of the above two 
approaches were adopted (or, indeed, if both were adopted), there 
would still remain such basic defects in the law of international 
arbitral procedure as were revealed in the opinion of the Interna- 
tional Court of Justice in the case of the Interpretation of Peace 
Treaties with Bulgaria, Hungary and Romania.® The question existed, 
therefore, whether the Commission should not, in addition to codifi- 
cation, suggest means for overcoming or avoiding these procedural 
defects or gaps which the existing law of international arbitration 
possesses. 


A study of the Draft on Arbitral Procedure and the Draft Con- 
vention on Arbitral Procedure reveals that the need for repairing 
these procedural defects has principally shaped and directed the 


6. General Act of September 26, 1928, League of Nations Treaty Series, 
Vol. 93, p. 343. 

7. Revised General Act for the Pacific Settlement of International Disputes 
of April 28, 1949. U.N. Treaty Series, Vol. 71, p. 102. 

8. — of the International Law Commission, op. cit, supra note 2 at 

9. See Carlston, Interpretation of Peace Treaties with Bulgaria, Hungary 
and Rumania. Advisory Opinions of the International Court of Justice, 

44 Am. J. Int. Law 728 (1950). 
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work of the Commission on the codification of the law of inter- 
national arbitral procedure. While the Draft Convention contains 
articles declaratory of the existing law, they are coupled with other 
articles frankly included as matters de lege ferende. The Commis- 
sion has sought to create a type of arbitration which it terms “judi- 
cial arbitration” and which is proposed as a means for correcting 
these procedural defects. It is helpful to the progress of international 
arbitration, and the development of international law generally, to 
have such proposals. The difficulty with the approach adopted by 
the Commission, however, is that, by including these proposals with 
a purported codification of the rules of international arbitral pro- 
cedure in a single document, the effect of the Draft Convention is, 
in essence, to supplant rather than to supplement the process of in- 
temational arbitration in its existing stage of development. 


Before undertaking an analysis of the Commission’s Draft Con- 
vention, it is desirable to make a few observations concerning the 
place of law in international affairs and the functioning of the arbi- 
tral process therein. International law, no less than any other system 
of law, eventuates from regularized patterns of human relations. 
These exist in war and in peace between states. They also exist in 
the corporate life of trade, intercourse and communication between 
states. Rules of law are developed only to the extent that these 
patterns of cooperation have developed. The role of law in the total 
social process is to buttress those relations which are most essential 
in attaining the goals of the particular group or society. 

In this setting, the international judge functions as does the 
judge under a national system of law. He must key his decisions to 
the existing state of the law, that is to say, he must move interstitially, 
rather than by such strides as the legislature may take with its demo- 
cratic system of controls. The parties disputant before him must 
always be convinced that he is adjudicating as to their rights and that 
he is not fashioning the law arbitrarily. 

The process of international arbitration, in its present form, has 
grown up as one of a number of media for the pacific settlement of 
international disputes. It exists for that purpose and that purpose 
alone. It is not an end in itself and its perfection should not be dic- 
tated by logic but rather by so fashioning it that it will retain its 
attractiveness to governments as a means for the solution of disputes. 
This is not to say that the door should be closed to progress; it is 
only to emphasize that progress will be more effectively attained by 
adding the proposed instrument of “judicial arbitration” to the exist- 
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ing instrumentalities for peaceful settlement available to states and 


not by way of superseding the existing process of arbitration, even I 
with its admitted defects. é 

One other observation which the record of the Commission’s 
work in this connection would tend to support is that a more effec- \ 


tive and closer liaison with governments during the preparation of 
the Commission’s drafts might have brought about a Draft Conven- 
tion which the powers would have been more ready to accept. The ( 
objections to the Draft indicated by a number of the governments i 
raises the question of whether the Draft Convention will ever become ( 
a living document embedded in the practice of states.’° ( 





Briefly to analyze the Draft Convention, it should first of all be ' 
appreciated that its basic philosophy is that when a written under- 
taking to arbitrate shall have been reached between states (Art. 1), 
that undertaking shall be carried forward to completion and the 
rendering of the final award notwithstanding any obstructive action 
or inaction by any party to the agreement. The question of fact 
whether the written undertaking exists may be unilaterally submitted 
by application to the International Court of Justice for decision 
(Art. 2). If a party fails to cooperate in constituting the tribunal, the 
Draft Convention provides means whereby the tribunal may be never- | 
theless created (Art. 3). If the parties fail to prepare the necessary 
compromis, it may be drafted by others (Art. 10). If a party fails ' 
to appear or withdraws from the proceedings, they may nevertheless 
continue to be held in its absence and a binding award rendered 
(Arts. 20 and 21). Default judgments are expressly authorized (Art. 

20). Apparently even if the tribunal is required by its compromis 
to decide according to the principles of international law, “‘the silence 
or obscurity of international law or of the compromis” will not justify ( 
the tribunal in bringing in a finding of non liquet (Art. 12). The 
Draft enables the tribunal to extend its life beyond the period pre- 

scribed in the compromis upon the consent of one of the parties | 
(Art. 23). It is not clear who will bear the expense of proceedings | 
conducted beyond the fixed term of the tribunal or, for that matter, | 
in the various circumstances in which the tribunal is by the Draft | 
Convention authorized to proceed notwithstanding obstructive con- 

duct by one of the parties. 

The system of “judicial arbitration” thus introduced by the 
Commission may be summarized as being a system for the compul- | 


10. Report of the International Law Commission, op. cit. supra note 2 at 
pp. 32-36. 
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sory carrying out of a written undertaking to arbitrate. It will be 
recalled that under the Statute of the International Court of Justice 
and its predecessor Court, compulsory jurisdiction is made optional 
as to parties (Art. 36, Par. 2) and is coupled with a system of law 
which enables the Court to move interstitially in the growth of inter- 
national law upon a sound basis. This system of law as formulated 
in the Statute includes the express power of the Court to decide 
cases not only upon the basis of international law, in the sense of 
international custom, but also upon the basis of the general principles 
of law recognized by civilized nations and by resort to judicial de- 
cisions and the teachings of authorities as subsidiary means for the 
determination of rules of law (Art. 38, Par. 1). 

In its attempt to create a system of “judicial arbitration,” which 
would make international arbitration a system which would be sub- 
stantially on a parity with the system of compulsory jurisdiction of 
the International Court of Justice, the Commission appears to have 
overlooked the following basic principles: 


(1) The system of “judicial arbitration” must, like that of the 
system of compulsory jurisdiction of the International Court of Jus- 
tice, be coupled with a formulation of the rules of law which should 
on all occasions be applicable to the decision of controversies and 
which should specifically indicate the channels through which the 
tribunal should move in defining the rights of the parties when inter- 
national law in its present incomplete stage of development has not 
provided rules for the solution of the dispute. 

(2) The system of “judicial arbitration” should provide a 
means whereby the parties are assured of judges who will possess a 
position of eminence and authority comparable to that of the judges 
of the International Court of Justice and thereby guarantee the parties 
a mature and skilled determination of their rights. 

(3) The system of “judicial arbitration” should be accom- 
panied by an established set of procedural rules comparable to those 
of the International Court of Justice so that litigating parties will 
be assured that the facts of their dispute and the relevant principles 
of law will be thoroughly and fairly presented to the tribunal. 

The growth of international law, of international adjudication 
and of international arbitration, cannot be viewed in isolation from 
the system of international relations of which they are a part. Courts 
of law exist to make explicit systems of law developed through the 
cooperative life of society and to resolve the friction which the 
infinite variations in patterns of human conduct create. The judge, 
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whether he be a member of an international court or tribunal, or of 
a domestic judicial organ, is always the performer of a role and he 
must perform that role according to its inherited traditions. 

Even if the Draft Convention should be adopted by some states, 
its strictures may in practice turn out to have but little effect. As 
one presses in with systems of legal control beyond the limits of 
tolerance and practical conduct of affairs, whether such systems be 
applied to individuals or to groups or to national societies, each 
particular subject of the law will in increasing measure seek to escape 
their binding ties. Not even the Draft Convention of the Commission 
is without its particular loophole to be availed of by states when 
they may so desire. The Convention applies only to written under- 
takings to arbitrate (Art. 1). A state which may have adhered to 
the Convention can avoid its application by merely refraining from 
giving written commitment to arbitrate a dispute until all the de- 
sired terms have been worked out in a compromis, including a pro- 
vision that it is to supersede the terms of the Convention to the 
extent that the latter may be inconsistent therewith. Upon signature 
and ratification of such a compromis, the ensuing arbitration would 
be regulated pursuant to the will of the parties as expressed in the 


compromis, in accordance with the traditional concept of the process 
of international arbitration. 


The defects in the existing system of international arbitration 
which the Commission sought to remedy in the Draft Convention 
have manifested themselves in practice in considerable measure 
through lack of skill in drafting the clause compromissoire, the com- 
promis or the rules of procedure or because of other failures in 
technique. A better drawn settlement-of-disputes clause in the Peace 
Treaties with Bulgaria, Hungary and Romania would have avoided 
the legal difficulties which arose in the dispute with those states, 
though it doubtless would not have overcome their uncooperative atti- 
tude toward the arbitration itself. In the last analysis, the instances 
of abuse of rights by states in the conduct of international arbitration 
have been relatively few as against the vast preponderance of cases 
in which arbitration has been successfully carried to completion. The 
road to progress lies not in straitjacketing the process of interna- 
tional arbitration in inexorable rules of procedure but in a skilled 
and mature use of its techniques to resolve otherwise irreconcilable 
disputes between states. 





FOREIGN TRADE RESTRICTIONS 
AND ARBITRATION 


Martin Domke 


The enforcement of arbitration agreements and of awards some- 
times encounter difficulties which do not appear on the face of the 
statutory law of arbitration or the Codes of Civil Procedure of the 
various countries. Often the mere existence of foreign exchange con- 
trol, of export licenses and import permits, and the administration 
of such restrictive devices by the domestic authorities seriously inter- 
feres with the operation of international commercial arbitration. A 
party who, in a contract with a foreigner submits to commercial arbi- 
tration either in his own country or in some other, should always 
be in a position to comply with an arbitration agreement and to 
satisfy an arbitral award when rendered against him. Abiding by 
commercial arbitration without further enforcement procedures will 
help the debtor to maintain his and his country’s standing in the 
international business community. It will also encourage continuation 
of friendly trade relations with businessmen all over the free world. 

The influence of foreign exchange control on international com- 
mercial arbitration deserves to be better understood. In 1939, Ernst 
J. Cohn, in a remarkable study of German law,’ drew attention to 
the fact that international trade arbitration can neither be understood 
nor evaluated in its effectiveness unless currency restrictions in nearly 
all countries of the world are taken into consideration. The only 
countries which have not adopted or maintained foreign exchange 
control are the United States, Canada, Switzerland and Tangier.” 


1. Cohn, The Enforcement of Foreign Awards in Germany, 21 J. Comp. Leg. 
& Int'l Law (London, 1939) 75. 

. For a recent survey, see: Import and Exchange Regulations of the Prin- 
cipal Countries of the World (The Chase National Bank of the City of 
New York, Bulletin No. 460—May 15, 1954); Section: Exchange Regu- 
lations of “Exporters Handbook” (Manufacturers Trust Company, New 
York, Revised May 25, 1954); Summary of Foreign Control Regulations 
Applying to Imports from the United States, Foreign Commerce Weekly, 
June 7, 1954, p. 10; Latin American Exchange Control and Trade Regu- 
lations, 1 Business Law Review (London, 1954) 101. 
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And yet, in spite of the obvious impediments which may arise out 
of the administrative control of currency regulations, and the lack 
of a remedy against a refusal to license payments on an award,’ 
commercial arbitration has not in fact been seriously hampered. It 
is the realistic attitude which the courts have taken, in the interests 
of foreign trade relations, that allows for a situation not at all un- 
favorable to commercial arbitration. 

In countries where foreign exchange regulations are maintained, 
contracts with foreigners are subject to a license of the domestic 
authorities. Here the concept of foreigner is not related to the na- 
tionality but solely to the domicile of the person concerned, in a 
country other than that where the currency regulations prevail. The 
inclusion of an arbitration clause in a commercial agreement, how- 
ever, is not considered a transaction in the meaning of currency con- 
trol laws, that is, an arbitration clause is not regarded as a means 
of disposing of a foreign asset which should only be made with 
appropriate license. It is therefore generally assumed that neither the 
conclusion of an arbitration agreement, the initiation of arbitration 
proceedings, nor even the rendering of an award, is subject to a 
license. Only the payment on the award is so subject.* This viewpoint 
deserves attention, for any delay in the processing of commercial arbi- 
tration nullifies some of the advantages which the business community 
finds in commercial arbitration. The British Statute, The Exchange 
Control Act, 1947, Sec. 4 of the Fourth Schedule,’ expressly states: 
“In any proceedings in a prescribed court and in any arbitration 
proceedings, a claim for the recovery of any debt shall not be de- 
feated by reason only of the debt not being payable without the per- 
mission of the Treasury and of that permission not having been given 
or having been revoked.”® 

Similar provisions prevailed in previous German foreign exchange 
decrees’ and though it is no longer embodied in the actual German 
exchange law, namely, Military Law No. 53 (Revised) on Control 


3. Cp. Mikesell, Foreign Exchange in the Postwar World (New York, 1954) 
437 (Chap. 20: Developing a Code of Foreign Exchange Practices). 

4. Cp. Schottelius, Die Kaufmaennische Schiedsgerichtsbarkeit (Bremen, 
1953) 160. 

5. 10 & 11 Geo. 6 Ch. 14. Cp. Mann, The Legal Aspect of Money (2d ed., 
Oxford, 1953) 353. 

6. It was not held applicable in the recent case of East India Trading Co., 
v. Carmel Exporters and Importers, Limited, (1952) 1 All England L. 
Rep. 1053; Cp. Domke, Enforcement in Great Britain of a New York 
judement entered upon an arbitration award, 2 Am. J. Comp. L. (1953) 

8 


. Art. 67 of the Foreign Exchange Control Law of December 12, 1938, 
Reichsgesetzblatt 1938 I 1735. 
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of Foreign Exchange and the Movement of Property,® of September 
19, 1949, an arbitration award may still be rendered without any 
license, which will only be necessary for a subsequent payment in 
favor of a foreign creditor.° A somewhat contrary view was, how- 
ever, taken more recently in a decision of the District Court of Mann- 
heim, Germany, on April 1, 1953.*° In this case, a charter-party be- 
tween two German parties provided for the settlement of contro- 
versies thereafter arising by arbitration in New York. Though the 
submission to a foreign arbitration tribunal is valid under German 
law," as it is valid in many other laws including that of the United 
States,1? the foreign currency authorities refused to consent to the 
arbitration abroad. The challenge that the contract as far as arbi- 
tration was concerned became impossible of performance was refuted 
by the court which held that the German parties must be deemed 
to have consented in such event to arbitration in Germany, and 
they were so directed to proceed.** 


Generally, in Germany, where an elaborate system of foreign 
exchange regulations has been maintained since 1931, the courts 
have taken a more favorable view and have given recognition to 
foreign awards without regard to the absence of authorization by 


currency authorities. As early as November 25, 1936, the Court of 
Appeals of Hamburg™* declared enforceable an award rendered by a 
Hamburg arbitration tribunal of the grain trade in favor of a foreign 
creditor. Soon afterwards, on April 24, 1937, the Court of Appeals 
of Celle,*® gave full recognition and enforcement to an arbitration 
award of the London Corn Trade Association, rendered against a 
German debtor, the court expressly stating that it was not the aim 


. 15 Federal Register (1949) p. 7567, as supplemented by Laws No. 14 
and 33 of the Allied High Commission for Germany. 

. Langen, Komrecntar zum Devisengesetz (2d ed., Heidelberg 1952) 36; 
Levental et Rabinovitch, Reglementation du Commerce Exterieur et des 
Changes (Paris, Librairie du Journal des Notaires et des Avocats 1954). 

. Neue Juristische Wochenschrift 1953 p. 1436 No. 18. 

. Cp. Raape, Internationales Privatrecht (3rd ed. Berlin 1950) 350. 

. Uniao de Transportadores Para Importacao E Comercio, Ltda, v. Com- 
panhia de Navegacao Corregadores Acoranos, 84 F. Supp. 582 (1949; 
Fox v. The Giuseppe Mazzini, 110 F. Supp. 212 (1953). 

3. More often than is usually assumed, parties both residing in the same 
European country resort to arbitration in the U.S.A., e.g. under form 
contracts of the National Institute of Oil Seed Products, in San Francisco, 
California. Under the latter’s Trading Rules, as revised July 1, 1952 
(Chapter 11: Arbitration of Disputes), the proceedings which also pro- 
vide for an appeal board of arbitration (rule 70), are administered by the 
American Arbitration Association. 

14. Juristische Wochenschrift 1937 p. 1251. 

15. Ibid. 1937 p. 2834. 
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of foreign currency regulations “to make generally impossible the 
performance of foreign awards.” These decisions were followed by 
the Court of Appeals of Koenigsberg, on January 28, 1941,’* where 
a British arbitration tribunal had awarded recovery against a German 
buyer of Finnish timber, and more recently by the Court of Appeals 
of Cologne,’” of July 13, 1952, which enforced an arbitration award 
rendered by the Grain Exchange in Rotterdam, Holland against a 
German debtor. The court held the debtor obligated to obtain the 
necessary license for performance of the contract from the German 
currency authorities, inasmuch as he had not excluded, in writing 
the contract, the risk of not obtaining such permission. 

It is interesting to note that in all these decisions the reference 
to the public policy of the forum which should have taken into con- 
sideration the domestic foreign exchange regulations, was of no avail 
to the German debtors who declined payment of the award, al- 
leging lack of a license for such payment. Of course, the court which 
has to give a decree of enforcement on a foreign award will always 
be guided by the public policy of the forum. This is expressly pro- 
vided in art. 1(c) of the Geneva Convention of September 26, 1927 
on the Execution of Foreign Arbitral Awards,’* by which the recogni- 
tion or enforcement of the award cannot be obtained if the award is 
“contrary to the public policy or to the principles of the law of the 
country in which it is sought to be relied upon.” A similar provision 
appears in the Draft-Convention on Enforcement of International 
Arbitral Awards of the International Chamber of Commerce,’® now 
under consideration by the Economic and Social Council of the 
United Nations.”° There it is said in article 4(a) that such recogni- 


16. Hoechstrichterliche Rechtsprechung 1941 No. 823; cp. Schoenke, in 17th 
ed. of Gaupp-Stein-Jonas, Kommentar zur Zivilprozessordnung (1951) Art. 
1044 n. 19 p. 5 

17. Neue Juristische Wochenschrift 1952 p. 1420 no. 15 with (critical) note 
by Fuchs; cp. Wesenberg, Das Devisenrecht in der zivilistischen Praxis 
(Westz.), 7 Betrieb-Berater (1952) 363. 

18. Reprinted in Document E/C.2/373 Add. 1, United Nations Economic 
and Social Council, of February 25, 1954, p. 9. The Report of the Com- 
mittee of Legal Experts to the Economic Committee of the League of 
Nations of April 5, 1927 (A. 11. 1927. II) states p. 1 that “any agree- 
ment reached might be retrogressive as compared with the existing law and 
practice of certain individual countries, instead of facilitating the execu- 
tion of foreign arbitral awards it would to a large extent impede it.” Cp. 
Nussbaum, Treaties on Commercial Arbitration—A Test of International 
Private-Law Legislation, 56 Harvard L. R. (1942) 219. 

19. Brochure 174, International Chamber of Commerce (1953) 12; E/2552, 
E/C.2/373 and Add. 1, E/L.586, U. N. Economic and Social Council 
(1954). 

20. E/SR. 756 and 761, of March 30, 1954 and April 5, 1954, p. 7 and 30. 

Cp. also Guldener, Der Vorentwurf des Institutes zur Vereinheitlichung 
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tion and enforcement of the award shall be refused ‘if it would be 
contrary to public policy in the country in which it is sought to be 
relied upon.” Whether the domestic law expressly states such proviso 
of public policy for any enforcement of foreign decrees, as is done 
in some Codes of Civil Procedure of Latin-American Republics” 
and of countries of the European continent,”* or whethtr such con- 
cept is not mentioned at all as is the case in all arbitration statutes 
in the United States,?* the public policy of the forum will still pre- 
vail. In this regard, the uncertainty in securing a license for the pay- 
ment of a foreign arbitration award remains a factor to be eliminated 
from the usual risks of commercial transactions. It is for that reason 
that an Ecuadorian decree of December 14, 1948** subjected to 
arbitration, under the Rules of the Inter-American Commercial Arbi- 
tration Commission, all foreign trade contracts by incorporating such 
arbitration clauses in import licenses and export permits granted 
by the Banco Central del Ecuador. Thus the uncertainty of long 
drawn-out court proceedings, sometimes in foreign countries, with the 
tying up of foreign exchange otherwise urgently needed for the flux 
and reflux of goods and services, might be effectively eliminated. 
Unfortunately for the promotion of such development, a New York 
court?® refused to recognize the binding effect of the Ecuadorian 
decree upon a New York seller of cumin seed. The written order 
signed by the Ecuadorian importer provided that an import license 
from the authorities in Ecuador be furnished by the buyer. How- 
ever, the court held that the arbitration clause in the import permit 
was not a part of the sales contract between the parties which was 
complete with the execution of the written order, and that documents 





des Privatrechtes zu einem einheitlichen Gesetz ueber die Schiedsgerichts- 
a 9 Schweizerisches Jahrbuch fuer internationales Recht (Zurich, 
) 56. 

21. Vita, Comparative Study of American Legislation Governing Commercial 
Arbitration (Inter-American High Commission, United States Section, 
Washington, D. C., 1928) 48. 

22. See Bernard, L’Arbitrage Volontaire en Droit Prive (Brussels, 1937), 
no. 766 p. 454; Mezger, L’Arbitrage Commercial et l’Ordre Public, 1 
Revue Trimestrielle de Droit Commercial (1948) 611; van Lennep, 
Recueil de Textes d’Arbitrages (Brussels); Robert, Precis Pratique de 
lArbitrage Commercial (Paris, 1951) 54; Commercial Arbitration and the 
Law Throughout the World (Basle, Switzerland, 1951); Schoenke, Das 
Sevodegecicheeventahoen nach heutigem deutschen Recht (Berlin, 1954) 


23. Domke, On the Enforcement Abroad of American Arbitration Awards, 17 
Law and Contemporary Problems (1952) 545. 

24. Decreto No. 468, Registro Official No. 106 p. 840, transl. in 3 Arb. J. 
(N.S. 1949) 79. 


Franklin Fine Foods v. Rosero, Inc., N.Y.L.J., May 29, 1953, p. 1017. 


25. 
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to be delivered thereafter constituted only part of the performance. 
Nevertheless, the court expressly observed: “It would be different 
if the contract between the parties was made conditional upon agree- 
ment with any terms the Ecuadorian government might impose.” 


The concept of public policy which the forum will have to 
observe leads to another viewpoint which has specifically been pre- 
sented in English commercial arbitrations in recent years and which 
met the approval of English courts. Sometimes contracts providing 
for settlement of disputes by arbitration in London contain pro- 
visions by which the contracts are subject to foreign licenses for 
export or import. This was the case in Brauer G Co. (Great Britain) 
Ltd. v. James Clark (Brush Materials) Ltd.,?® where a contract be- 
tween two English companies for the sale of (Brazilian) Bahia 
piassava c. i. f. London was “subject to any Brazilian export license.” 
The sellers informed the buyers that they could not ship the goods 
since the Bank of Brazil refused to grant an export license except on 
payment of prices about 25 percent higher than the contract price. 
On repudiation of the contract by the sellers the dispute was sub- 
mitted to arbitration and an award was rendered in favor of the 
buyers. On appeal to the Board of Appeal of the Seed, Oil, Cake and 
General Produce Association, the question of law was determined 
again in favor of the buyers, subject to the decision of the court. The 
latter reversed the decision of the Board,’ but on appeal the decision 
of the arbitration board was reinstated. The Court of Appeals held 
that the considerable increase in prices did not constitute a frustration 
since the sellers were not unable to obtain an export license.”* “The 
sellers would have the clause read as giving them an option to cancel 
if they found they had to pay more for the goods in order to obtain 
an export license. That was not a term of the contract.”’?® Similarly, 
in Partabmull Rameshwar v. K. C. Sethia, Ltd. (1944) ,°° a British 
arbitration tribunal (Committee of the London Jute Association) 


26. (1952) 2 All E. R. 497. 

27. (1952) 1 All E. R. 981. 

28. Cp. the interesting study by Lange, Die behoerdliche Genehmigung und 
ihre zivilrechtliche Auswirkungen, 152 Archiv fuer die Zivilistische Praxis 
(1952) 241; Schmitthoff, Legal Aspects of Export Sales (London, 1953) 
67. See also the recent American case of Amtorg Trading Corp. 2. 
Miehle Printing Press & Mfg. Co. (of Delaware), 206 Federal Reporter 
2d 103 (1953). 

29. Singleton, L. J., (1952) 2 All. E. R. 497, at p. 500. Cp. Note “Subject 
to Export License,” Scots Law Times of February 21, 1953. See also 
Court of Appeals, Stuttgart, Germany, September 25, 1952, p. 34. Neue 
Juristische Wochenschrift 1953 p. 670 n. 12, and Meyer-Marsilius ibid. 
650. 

30. (1951) 2 All E. R. 352. 
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had granted recovery of damages in a case where the seller could 
not deliver Indian jute by reason of insufficient quota allocation. 
Such quota having not been expressly mentioned in the contract, the 
English court agreed with the determination of the arbitrators that 
measures for obtaining the allocation under the quota system con- 
cerned exclusively “the conduct of seller’s business.”* In a more 
recent arbitration, Ross T. Smyth GCo. Ltd. (Liverpool) v. W. N. 
Lindsay, Ltd. (Leith) ,°* a special case stated under the Arbitration 
Act, 1950, sec. 21, by a Committee of Appeal of the London Corn 
Trade Association, a sales contract for Sicilian horsebeans provided 
for its cancellation when the fulfillment should be rendered im- 
possible by prohibition of export. The court pronounced itself in 
favor of an alternative award by which the sellers were found in 
default inasmuch as the non-delivery was obviously caused by in- 
sufficient efforts to ship in an intervening period before new pro- 
hibitions of Italian law requiring a specified license came into effect. 
In the field of commercial arbitration where restrictive devices of 
foreign trade such as foreign exchange control and export licenses 
have to be considered by arbitration tribunals, the interest of the 
good functioning of international trade relations has well been taken 
into consideration.** And what is more, the viewpoints of the ar- 
bitrators have been protected by the courts, not only in England under 
domestic arbitration proceedings, but also in Germany, when foreign 
arbitration bodies decided in favor of the non-German claimant. 


Cp. Note in 66 Law ey Review (London 1952) 285. 

32 (1953) 2 All E. R. 1064 

33. Cp. also Predictability of Result in Commercial Arbitration, 61 Harvard 
L. R. (1948) 1022. 
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Articles in Legal Periodicals 


Voluntary Arbitration—its legal status and how it works. By Marion 
Beatty. 22 Journal Bar Association Kansas (1954) 208-219. 
Draft Convention on Arbitral Procedure of the International Law 
Commission. By Kenneth S. Carlston. 48 American Journal of 
International Law (1954) 296-299. 

Grievance Arbitration in the Federal Courts. By Archibald Cox. 67 
Harvard Law Review (1954) 591-607. 


Arbitration. By Martin Domke. 29 New York University Law Review 
(1954) 676-691; 1953 Annual Survey of American Law (1954) 
520-535. 

The Status of Alien Corporations in the Law of the United States. 
By Leo M. Drachsler. 23 Fordham Law Review (1954) 49; ar- 
bitration: pp. 76-83. 

Arbitrations and Appraisals in the Missouri Courts. By George Wil- 
liam Foster, Jr. Washington University Law Quarterly (1954) 
49-79. 

Arbitration and the Judicial Sword of Damocles. By Henry Mayer. 
27 Temple Law Quarterly (1953) 165-177. 

The Role of Mediation in Collective Bargaining. By C. M. Mills, T. 
Lane, S. Smith and F. Dickenson. 23 Tennessee Law Review 
(1954) 146-158. 

Resolving Disputes in Closely Held Corporations: Intra-Institutional 
Arbitration. By F. Hodge O’Neal. 67 Harvard Law Review 
(1954) 786-822. 

Arbitration: A New Approach to Service. By Howard T. Saperston. 
International Gazette of Black Rock (New York), March 20, 
1954, p. 1. 

Arbitration and the N.L.R.A. By Emanuel Stein. 5 Labor Law 

Journal (1954) 163-166, 206. 
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Arbitration and the Lawyer. By George Strong. 21 Journal Bar 
Association District of Columbia (1954) 110-11. 


Discussion: Mediation or meddling? By A, Weisenfeld. 7 Industrial 
& Labor Relations Review (1954) 288-293. 


Trends likely to affect labor arbitration. By Edwin E. Witte. 35 
Chicago Bar Review (1954) 343-350. 


Notes and Comments: 





Arbitration and Award—Arbitrator’s Jurisdiction over Statute of 
Limitation Questions—Timeliness of Demand for Arbitration 


° (Reconstruction Finance Corp. v. Harrisons & Crosfield, Ltd., y 
204 F. 2d 366, cert. den. 74 S. Ct. 69 (1953), 38 Minn. L. R. 

(1954) 264-266. 

) 


Arbitration—Enforceability of Arbitration Agreement in Action by , 
Investor under the Securities Act of 1933 (Wilko v. Swan, 346 
7 U.S. 427, 74 S. Ct. 182 (1953), 52 Mich. L. R. (1954) 741-744. 
Arbitration—Labor Law—Employees in Manufacturing of Goods 

for Sale in Interstate Commerce Held Not “Engaged in Inter- 





) state Commerce” Within Meaning of Federal Arbitration Act 
(Tenney Engineering, Inc. v. United Electrical, Radio & Ma- 
5. chine Workers of America, 207 F. 2d 450, 3rd Cir. 1953), 40 
r- Virginia L. R. (1954) 209-211. 
Collective Bargaining Agreements of Manufacturing Employees Held 
il- Covered by United States Arbitration Act (Tenney Engineering, 
t) Inc. vu. UERMW, 207 F. 2d 450, 3rd Cir. 1953), 102 U. of Pa. 
L. R. (1954) 558-563. 
T. Dispute on Interpretation of Contract Held Arbitrable Under Broad 
Arbitration Clause (Bohlinger v. National Cash Register Co., 305 
T. N. Y. 539, 114 N.E. 2d 31, 1953), 5 Syracuse L. R. (1953) 104- 
W 106. 
Enforcement of labor arbitration agreements: Is refusal to arbitrate 
al an unfair labor practice? 15 Louisiana L. R. (1954) 596-606. 
Ww Enforceability Under the United States Arbitration Act: Collective 
Bargaining Agreements and Contracts Not “Involving Com- 
yn. merce,” (Tenney Engineering v. UERMW, 207 F. 2d 450, 3d 
0, Cir. 1953), 63 Yale L. J. (1954) 729-737. 


Labor Law—Agreement to Arbitrate Grievances Under Wisconsin 
Employment Peace Act, Wisc. L. R. vol. 1954, p. 338-342. 


The Specific Enforcement of Collective Bargaining Agreements Under 


AW 
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Section 301(A) of the Taft-Hartley Act, 21 U. of Chicago L. R. 
(1954) 251-265. 


Taft-Hartley Sections 301 and 303—Procedural Aspects, 7 Vander- 


bilt L. R. (1954) 374, at p. 388-389. 


Recent Books of Interest 


Separation Agreements and Ante-Nuptial Contracts. By Alexander 


Lindey. This is a revised and rewritten edition of a useful book 
which first appeared in 1937. It gives a comprehensive and well- 
documented review of factual situations and court decisions, with 
respect to the preparation, execution, operation, interpretation 
and enforcement of marital agreements. The practical value of 
the book is enhanced by its bibliography and the reproduction of 
standard forms. The use of the arbitral process is discussed ably, 
with reference to problems growing out of agreements for sup- 
port and custody. New York: Matthew Bender & Co., 1953, 
920 p. $23.50. 


A Treatise on Labor Law. By Morris D. Forkosch. This is a compre- 


hensive discussion of issues in labor law. The organizational his- 
tory and structure of labor unions and their internal law and the 
judicial concepts relating to union liability are discussed as well 
as legislation affecting labor. Parts IV and V of the treatise are 
devoted to the statutory law of collective bargaining and its prac- 
tice and policy. Arbitration is dealt with and recent developments 
are described. This is a reliable source of information on subjects 
connected with the settlement of labor disputes. Indianapolis: 
Bobbs-Merrill Company, 1953, 1197 p. 


Proceedings of New York University Sixth Annual Conference on 


Labor. The proceedings, edited by Emanuel Stein, are an ex- 
pansion of the lectures delivered at the Conference. Among the 
articles dealing with arbitration are: Precedent and Procedure 
in Arbitration Cases, by Benjamin C. Roberts; The Courts and 
Arbitration, by Joseph Rosenfarb; The Arbitration of Technical 
Disputes, by William E. Simkin; The Arbitrator’s Authority on 
Remedies, by Herman A. Gray; and The Federal Enforcement 
of Labor Arbitration Agreements, by Seymour Philip Kaye. New 
York: Matthew Bender & Co., 1953, 586 p. $10.00. 


Labor Problems: Cases and Readings. By George P. Schultz and John 


R. Coleman. Two Assistant Professors of Industrial Relations of 
the Massachusetts Institute of Technology present a number of 
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viewpoints on selected issues which are of special interest to those 
concerned with labor-management relations. Excerpts from pub- 
lications of well-known experts and interesting comments on cases 
are thought-provoking and invite further research. New York: 
McGraw-Hill Book Company, 1953, 453 p. $4.50. 


Proceedings of University of Notre Dame’s Conference on Collective 


Bargaining and Arbitration, February 26, 1954, Edited by Rev. 
Mark J. Fitzgerald, C, S. C., Associate Professor of Economics 
and John J. Broderick, Assistant Dean, College of Law. This 
was one of a series of conferences co-sponsored by the American 
Arbitration Association and leading universities throughout the 
country. Contents include: Dispute Settlement in a Democratic 
Economy, by J. Noble Braden, Executive Vice President, AAA; 
An Appraisal—Mediation and Fact-Finding in Labor Relations, 
by Rev. Mark J. Fitzgerald and Francis J. O’Neill, Chairman, 
National Mediation Board; Recent Trends in Labor Arbitration, 
by Joseph O’Meara, Dean, College of Law, Notre Dame, W. 
Willard Wirtz, Professor of Law, Northwestern University, Pa- 
trick J. Fisher, and Clarence M. Updegraff, Professor of Law, 
University of Iowa. Contents also includes panel dicussions and 
a practice arbitration adapted from case administered by AAA. 


Modern Labor Economics. By Pearce Davis, Professor of Economics 


and Chairman, Department of Business and Economics, Illinois 
Institute of Technology, and Gerald J. Matchett, Associate Pro- 
fessor of Economics, Illinois Institute of Technology. This is an 
introduction to the field of labor relations and labor economics, 
with emphasis on collective bargaining. The role of arbitration 
is dealt with throughout the book—in sections on contract ‘struc- 
ture and dispute settlement, on the part played by government, 
and in discussions of job evaluation plans and incentive systems. 
New York: The Ronald Press Company, 1954, 659 p. $6.00. 









REVIEW OF COURT DECISIONS 


Snes review covers decisions in civil, commercial and labor-manage- 

ment cases, arranged under six headings: I. The Arbitration 
Clause; Il. The Arbitrable Issue; III. The Enforcement of Arbitra- 
tion Agreements; IV. The Arbitrator; V. Arbitration Proceedings; 
and VI. The Award. 


Il. THE ARBITRATION CLAUSE 


WHETHER NEW AGREEMENT RESULTING FROM DELIVERY OF 
DEFECTIVE MERCHANDISE CANCELLED OLD CONTRACT WITH 
ARBITRATION CLAUSE MUST BE DETERMINED BY ARBITRATORS. 
A party, moving for a stay of arbitration, claimed that a new agreement 
made after delivery of defective merchandise under a contract including an 
arbitration clause amounted to cancellation of the old contracts. The court, 
refusing to stay arbitration, stated: “That some arrangement was made is 
apparent, but whether it constituted a cancellation of the contracts is a dis- 
pute arising between the parties and, pursuant to the contracts, an issue 
which must be submitted to and determined by arbitration and not the 
court.” Aramony v. Brookhaven Textile, Inc., N.Y.L.J., March 31, 1954, 
p. 8, Dineen, J. 


WRITTEN AGREEMENT TO ARBITRATE IS ENFORCEABLE EVEN 
THOUGH NOT SIGNED. Oral acceptance of a written proposal to arbi- 
trate future disputes is sufficient since sec. 1449 C.P.A. requires written, not 
necessarily signed, agreement. Am. News Co., Inc. v. Avon Publishing Co., Inc., 
N.Y.L.J., March 10, 1954, p. 6, Corcoran, J. 


ARBITRATION CLAUSE ON REVERSE SIDE OF SALESNOTE EN- 
FORCED EVEN IN ABSENCE OF REFERENCE TO IT ON FACE OF 
SALESNOTE where party had reason to know, because of previous transac- 
tions, that arbitration was standard practice of settling textile trade disputes. 
A motion to stay arbitration was therefore denied. Roth Dresses, Inc. v. 
Prentiss-Lane, Inc., N.Y.L.J., May 17, 1954, p. 8, Steuer, J. 
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ll. THE ARBITRABLE ISSUE 


ARBITRATOR MUST DETERMINE WHETHER CERTAIN CON- 
STRUCTION WORK CONSTITUTED AN “EXTRA,” under the Standard 
Form of Contract of the American Institute of Architects. Under the building 
contract the architect’s decisions on claims relating to the execution and pro- 
gress of work or the interpretation of contract documents were subject to 
arbitration and the arbitrator’s decision was to be a condition precedent to 
any right of legal action. The Town School District Board of Education 
asserted that the work was required to be performed as a part of the contract 
which was for a lump sum and therefore no arbitrable issue was presented; 
however, the order denying a stay of AAA arbitration was affirmed. Said 
the Appellate Division: “The language of the arbitration provisions of the 
contract is sufficiently broad to express an intention of the parties to submit 
a dispute such as the one herein to arbitration. Lipman v, Haeuser Shellac 
Co., 289 N.Y. 76, 43 N.E. 2d 817, 142 A.L.R. 1088.” Application of Board 
of Education, Union Free School Dist. No. 3, Suffolk County, 129 N.Y.S. 
2d 344 (2d Dept., April 12, 1954). 


DISPUTE OVER CONTRIBUTIONS TO WELFARE FUND IS ARBI- 
TRABLE. An action in the Municipal Court was stayed as the dispute re- 
garding the welfare fund seemed to be within the contemplation of the con- 
tract entered into between the parties. Private Sanitation Union, Local 813 
v. Nola, N.Y.L.J., April 6, 1954, p. 7, Di Falco, J. 


DISSOLUTION OF PARTNERSHIP IS AN ARBITRABLE ISSUE under 
partnership agreement referring disputes with respect to dissolution to AAA 
arbitration, inasmuch as the arbitration clause covers not only matters arising 
out of a dissolution but also disputes over existence or non-existence of causes 
for dissolution. In confirming a decision of Common Pleas Court, Lehigh 
County, Pa., which directed a stay of court proceedings for dissolution pend- 
ing arbitration, the Supreme Court said: “The parties themselves have en- 
tered into a solemn covenant with one another prescribing how such disputes 
shall be settled. Recognizing their superior right to enter into an agreement, 
we look to see if cause exists why their covenant should be disregarded and 
their intentions frustrated.” In reviewing the implications of Goldstein v. 
International Ladies’ Garment Workers’ Union, 328 Pa. 385, the court said: 
“The very existence of such disputes calls for arbitration by the terms of 
the agreement plaintiffs seek to enforce,” namely, the dissolution of the 
partnership. Lowengrub v. Meislin, 376 Pa. 463, 103 A. 2d 405 (Supreme 
Court of Pa., March 27, 1954, Henninger, P. J.). 


ARBITRATION DIRECTED TO DETERMINE WHETHER EMPLOYER 
OWED WAGES AT TIME BUSINESS WAS TERMINATED. Question 
whether employer owed money to employees when he ceased business is an 
arbitrable issue, and motion to compel arbitration was granted. The matter in 
dispute was not whether the employer was out of business in good faith or was 
at fault in not continuing to give employment or whether the collective bar- 
gaining agreement continues after the employer went out of business. Barile 
», Ledo Industries, Inc., N.Y.L.J., April 20, 1954, p. 8, Walter, J. 
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DAMAGE FOR BREACH OF NO-STRIKE CLAUSE NOT ARBITRABLE 
under a collective bargaining agreement which provided for arbitration “in 
the event the answer of the Works Manager . . . on a particular agreement 
is not satisfactory.” The collective bargaining agreement defined a grievance 
as a difference of opinion as to the “compliance of either party” with any 
of its contractual obligations. The court said: “The condition expressed upon 
which arbitration can be invoked, namely, the unsatisfactory answer by the 
Works Manager, is so definite and inflexible that it cannot be made to yield 
to an ambiguous over-statement in the definition of a grievance.” Borg-Warner 
Corp., Ingersoll Products Div. v. United Farm Equipment and Metal Workers 
of America, U.E., 22 Labor Arbitration 443, 22 U.S. Law Week 2562 (US. 
District Court, N.D. Ill., May 13, 1954, Hoffman, D. J.). 


DISCHARGE OF EMPLOYEE FOR REFUSING TO WORK OVERTIME 
IS ARBITRABLE despite the exclusion in the collective bargaining agree- 
ment from arbitration of “matters within the customary province of the em- 
ployer.” Employee alleged discrimination for union activity. The employer’s 
contention in the Court of Appeals that the dispute as to the propriety of 
the discharge was exclusively under the jurisdiction of state and federal labor 
relations boards, was refuted and the order directing arbitration affirmed. 
Cohen, as President of Local 1506, Retail Clerks’ International Association, 
A.F.L. v. Standard Furniture Company, 306 N.Y. 740, 117 N.E. 2d 915 
(Court of Appeals, January 21, 1954). 


DISPUTE OVER PICKET LINE IS NOT ARBITRABLE UNDER CON- 
TRACT CONTAINING PROVISION BARRING PICKETING. Said the 
court: “Obviously the intent of the parties was to avoid picketing, rather 
than to agree to arbitrate disputcs involving existing picketing (Metal Pol- 
ishers v. Rubin, 85 F. Supp. 363).” Englander Co., Inc. v. Tishler, N.Y.L.J., 
March 30, 1954, p. 13, Kleinfeld, J. 


EMPLOYER’S DEMAND FOR DAMAGES DUE TO STIKE NOT ARBI- 
TRABLE. Court action on employer’s claim for damages from union result- 
ing from a strike cannot be stayed as allegedly arbitrable under a contract 
which outlaws strikes during the life of the collective bargaining agreement. 
Since the dispute was not capable of solution under the earlier steps of the 
grievance procedure, arbitration, which is the final step, could not be directed. 
A motion of the union for a stay of court action, pending arbitration, was 
therefore denied, under the authority of Int’! Union v. Colonial Hardwood 
Flooring Co., 168 F. 2d 33 (4th Cir., 1948) and Markel Elec. Products, Inc. 
v. United Electrical, Radio and Machine Workers of America, U.E., 202 F. 
2d 435 (2d Cir. 1953). Harris Hub Bed and Spring Co. v. United Electrical, 
Radio and Machine Workers of America, U.E., 22 Labor Arbitration 369 
(U.S. Dist. Ct., Middle District of Pa., May 11, 1954, Watson, C. J.). 


COURT MUST DECIDE WHETHER DISPUTE OVER DISCHARGE 
RESULTING FROM DISCONTINUANCE OF BUSINESS OPERATIONS 
IS ARBITRABLE. National Box Spring Corp. v. Bedding, Curtain & Drapery 
Workers’ Union, Local 140 of the United Furniture Workers of America, 
N.Y.L.J., April 28, 1954, p. 8, Di Falco, J. 
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REVIEW OF COURT DECISIONS 


5 IN PROCEEDING TO DIRECT ARBITRATION COURT MUST DE- 

TERMINE VALIDITY OF COLLECTIVE BARGAINING AGREEMENT. 
t When the authority of a person who signed a collective bargaining agree- 
e ment on behalf of the employer is challenged, the issue of existence of a 


valid contract has to be tried first, before proceeding to arbitration. Rosen- 





y 
n qeig v. Menarchen, N.Y.L.J., March 30, 1954, p. 8, Dineen, J. 
e 
d 
: lll. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 
. INSURANCE COMPANY HELD OBLIGATED TO DEFEND INSURED 
IN ARBITRATION AND TO SATISFY AWARD IN BEHALF OF 
E POLICY-HOLDER SUBJECT TO ARBITRATION CLAUSE. Insurance 
company’s obligation to “defend . . . any suit against the insured . . . for 
* property damage” covers an arbitration as provided in a subcontractor’s agree- 
5 ment with the general contractor. This was the unanimous decision of the 
of Court of Appeals which reversed a majority decision of the Appellate Division 
- Second Dept. (281 App. Div. 754, 118 N.Y.S. 2d 115), in stating: “By 
d. issuing an insurance policy to implement a construction contract which shows 
., on its face that liability under the policy may result only through an award 
15 in arbitration proceedings, unless the adverse party elects to waive arbitration, 
the carrier is deemed to have meant the word ‘trial’ as used in this policy 
to include arbitration proceedings, and to have intended that ‘judgment’ 
N- shall include such judgments as are entered upon confirmation of arbitration 
he awards pursuant to section 1464 of the Civil Practice Act, which by section 
- 1466 are given the same force and effect after entry as a ‘judgment in an 
ole action.””” Madawick Contracting Co., Inc. v. Travelers Insurance Co. and 
J, Fred T. Ley & Co., Inc., May 27, 1954 (N.Y. Ct. of Appeals, Van 
Voorhis, J.). 
a1 ALLEGED FRAUD IN INDUCEMENT OF CONTRACT NO BAR TO 
It- ARBITRATION where party has never rescinded the contract. In refusing 
act to stay arbitration proceedings, the court said: “Since the petitioner has 
nt. never rescinded the contract because of the alleged fraud it can not avoid 
the the terms of the contract providing for arbitration.” Van San, Inc. v. Samson, 
“ Abbott & Frank, N.Y.L.J., May 5, 1954, p. 8, and May 24, p. 7, Hecht, J. 
0d 
aie: ARBITRATION CLAUSE CONTAINED IN AGREEMENT BETWEEN 
F. TWO ASSOCIATIONS ENFORCED despite separate “memorandum of un- 
cal, derstanding” signed by two firms, each a member of one of the associations. 
369 Between these two associations there was an agreement that disputes would 
be settled in arbitration rather than by recourse to courts. Petitioner and 
respondent subsequently signed a separate “memorandum of understanding” 
GE but this, the court said, “did not supplant the existing agreement between 
INS the associations, by the terms of which each of the parties herein is bound.” 
ery The court action was therefore stayed pending arbitration. Princess Ann Girl 
1¢a, 


or Inc. v. L. Cucci Sportwear Corp., N.Y.L.J., April 28, 1954, p. 8, 
echt, J. 
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FAILURE TO SET FORTH CLAIM WITHIN TIME LIMITS DOES A 
NOT BAR ARBITRATION OVER LATENT DEFECTS IN MERCHAN. A 
DISE. Defects in yarn in that it did not contain an element (acetate) which 
would keep the yarn from having an affinity for dye, were not discovered 


until after the manufacture of the cloth in the production of which the yarn hi 
was used. Failure to set forth the claim in the time limit provided in the PD 
contract was not a reason to stay AAA arbitration. Said the court: “In C 
view of the claim of a latent defect, the questions of whether the clause in e 
the contract purporting to exclude warranties and representations is applicable, tt 
whether the time for instituting an arbitration had fully expired, whether - 
respondent’s claim is barred by the terms of the contract, and whether or p 
not the allegedly defective goods were supplied by the seller, present issues d 
which go to the merits of the case and should be determined solely by the e 
arbitrators (see Lipman v. Haeuser Shellac Co., 289 N.Y. 78, 80; Raphael v. ¢ 
Silberberg, 274 App. Div. 625; Packard Fabrics v. Deering, Milliken & Co., D 
94 N.Y.S. 2d 671, 674, aff'd 276 App. Div. 753, aff'd 302 N.Y. 643).” A 
Chemspun Yarns, Ltd., v. Pacific Mills, N.Y.L.J., May 19, 1954, p. 12, ls 
Norton, J. P 

i 

§ 


ARBITRATION NOT NECESSARILY BARRED BY PARTY’S DELAY 
IN MOVING FOR ARBITRATION. Such delay will not alone amount to 
a default within the proviso of sec. 3 of the Federal Arbitration Act which 5 
would permit court action on otherwise arbitrable issues. Harris Hub Bed and N 
Spring Co. v. United Electrical, Radio @ Machine Workers of America, U.E., C 
22 Labor Arbitration 369 (U.S. Dist. Ct., Middle District of Pa., May 11, 
1954, Watson, C. J.). 








ti 
A CORPORATE PLAINTIFF CONCEDEDLY NOT A PARTY TO AN P 
ARBITRATION AGREEMENT CANNOT BE PREVENTED FROM PRO- a 
CEEDING IN A COURT ACTION against one of the corporation’s stock- tk 
holders who is engaged in an arbitration with his brother, another stock- L 
holder. Couture Fabrics, Ltd. v. Zavell, N.Y.L.J., April 22, 1954, p. 7, N 
Hecht, J. 

A 
ARBITRATION OF DISPUTE OVER WITHHOLDING OF CONSENT A 
FOR BUILDING ALTERATION DIRECTED despite failure of party to p 
seek consent before alterations were begun. Commencement of such alter- 2 
ations was dependent on the previous consent of a trustee under an indenture. . 
Although the consent was sought only after commencement and then refused, D 
arbitration was directed under a clause referring to that method of settle- E 
ment all disputes involving the withholding of consent by the trustee. Said 4 
the court: “Certainly had the consent been sought and refused prior to com- “7 
mencement of the alterations, the question would have gone to arbitration. A 
However, inasmuch as consent was sought shortly after the alterations were e 
commenced and at a time when there was still a great part of the work to a 
be done, it would seem that the failure to seek the consent in advance E 
should not be deemed fatal.” Broadway-Barclay, Inc. v. Empire Trust Co. ? 
N.Y.L.J., May 21, 1954, p. 8, Rabin, J. E 
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AGREEMENT TO ARBITRATE ENFORCED UNDER TAFT-HARTLEY 
ACT. Sec. 301 of the Taft-Hartley Act which permits lawsuits for violation 
of contracts between employers and labor organizations was again held applic- 
able in an action by the union seeking the reinstatement of an employee to 
his former position, rather than to another job from which he had been, 
as found by an arbitration award, wrongfully fired. Said the Federal District 
Court, Connecticut, referring to its previous decision in the Jacobs Mfg. Co. 
case, 120 F. Supp. 228 (digested in Arb. J. 1953 p. 140), where it was held 
that the court had jurisdiction to compel arbitration: “Conflicting consider- 
ations of public policy apply in these cases, such as those relating to the en- 
couragement of arbitration of disputes, which led to the Arbitration Act, the 
desirability of the settlement of labor disputes by agreement rather than 
economic warfare, which led to the Wagner Act, the need for the limitation 
of use of the injunctive power of the courts to coerce compliance by em- 
ployees with rulings on labor questions, which led to- the Norris-LaGuardia 
Act, the need for the provision of sanctions to enforce the responsibility of 
labor organizations as such for carrying out of their collective bargaining 
agreements, which led to the Taft-Hartley Act.” Local 207, United Electrical, 
Radio & Machine Workers of America v. Landers, Frary & Clark, 119 F. 
Supp. 877 (U.S. Dist. Ct., Connecticut, February 4, 1954, Smith, D. J.). 


STIPULATION OF AGREEMENT SETTLING STRIKE AND RECOG- 
NIZING UNION AS BARGAINING AGENT CONSTITUTES “VALID 
CONSIDERATION” FOR ENFORCEMENT OF ARBITRATION. An 
agreement to terminate a strike and to discontinue picketing was concluded 
with an employer who in return agreed to recognize the union as the collec- 
tive bargaining representative of the employees. This stipulation of agreement 
pursuant to which the union demanded arbitration was considered based upon 
a valid consideration and the controversy one “envisioned by Sec. 1448 of 
the Civil Practice Act and consequently should be settled by arbitration.” 
Linden Drugs, Inc. v. Retail Drug Employees Union, Local 1199, C.I.O., 
N.Y.L.J., March 31, 1954, p. 15, Hill, J. 


APPLICATION OF FEDERAL ARBITRATION ACT TO LABOR-MAN- 
AGEMENT DISPUTE DENIED. A collective bargaining agreement covering 
production and maintenance employees in a business affecting interstate com- 
merce was held to be within the exclusionary clause of Section 1 of the Act 
which exempts workers “engaged in foreign or interstate commerce.” The 
District Court, N.D. Illinois, relying on the dissenting opinion in Tenney 
Engineering v. United Electrical, Radio and Machine Workers, 207 F. 2d 
450 (3rd Cir. 1953, digested in Arb. J. 1953 p. 200) stated: “The weight 
of logic is with the dissent which is reinforced by the reenactment of the 
Arbitration Law in 1947 as a part of the U.S. Code at a time when the 
extensive view of interstate commerce was in daily and judicially sanctioned 
application.” Borg-Warner Corp., Ingersoll Products Div. v. United Farm 
Equipment and Metal Workers of America, U.E., 22 Labor Arbitration 443, 
22 U.S. Law Week 2562 (U.S. District Court, N.D. Ill, May 13, 1954, 
Hoffman, D. J.). 
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INDIVIDUAL EMPLOYEES MAY NOT UPSET AN ARBITRATION M 





AWARD WHERE CONTRACT IS BETWEEN EMPLOYER AND UNION. M 
Aggrieved employees who had participated in an arbitration proceeding as V) 
union witnesses tried to upset an award through court action. The court 14 
denied the right of individuals to intervene, stating: “The employees cannot tal 
intervene personally in the proceeding. They are not parties to the contract of 
(Weisler v, Burns, 278 App. Div. 906, aff'd 303 N.Y. 567). Arbitration is a 
a matter of contract between the parties thereto (Webster v. Van Allen, Cc 
217 App. Div. 219). The petitioners not being parties to the contract can- sti 
not make a motion to set aside or oppose the confirmation of the award wi 
(Earnum v. Rome, 273 App. Div. 774; Romanoff v. Nilow Realty Corp., 273 dv. 
App. Div. 788).” Darrell v. Helen Neushaefer, Inc., N.Y.L.J., April 8, 1954, N 
p. 9, Di Falco, J. ne 
SUITS BY INDIVIDUAL EMPLOYEES, NOT MEMBERS OF UNION, R 
STAYED PENDING ARBITRATION. A collective bargaining agreement I} 
provided for the order in which “extras” were to be employed. Employees C 
began suit, claiming the benefits of that agreement. An order to stay such to 
action until arbitration be had was granted, the court saying: “Since plain- wi 
tiffs are suing on the agreement, they are bound by the provision for arbi- d 
tration therein contained (Mencher v. Abeles @ Kahn, 274 App. Div. 585, ac 
590, 84 N.Y.S. 2d 718).” Goldstein v. N.Y. Mirror Department, Hearst Ww 
Corp., N.Y.L.J., May 21, 1954, p. 13, Conroy, J. in 
re 
ARBITRATION STAYED WHEN COLLECTIVE BARGAINING AGREE- . 
MENT WAS ALLEGEDLY OBTAINED BY FRAUD. Said the court: “The ‘a 
facts herein do not present a situation where there exists a valid contract D 
and because of some subsequent breach whether occasioned by fraud or 
otherwise an action could be instituted to rescind.” Fortgang v. Local Union 0 
No. 76B, N.Y.L.J., March 31, 1954, p. 8, Dineen, J. ‘ 
sa 
n 
IV. THE ARBITRATOR ' 
EXAMINATION OF WITNESS OVER TELEPHONE BY ONE ARBI- m 
TRATOR IN A MANNER WHICH DID NOT PERMIT OTHER ARBI- PI 
TRATORS TO HEAR RESPONSES, and refusal to postpone hearing at the . 
request of the party objecting to this procedure in questioning witnesses, con- a 
stituted improper conduct. Though, as the court said, “mere departure from a 
strict legal rules and formal technicalities will not invalidate an award, the C 
questioning of the witness in this instance was not in the nature of a trivial 
lapse. . . . It is plain to see that all of the arbitrators did not simultaneously D 
hear the answers which the witness gave to questions put to him over the D 
telephone by the individual arbitrators.” A motion to confirm the award T 
was therefore denied because “the refusal to postpone the hearing on suffi- B 
cient cause shown together with the manner in which the witness was ¢x- v 


amined was, therefore, improper (Berizzi Corp. v. Krausz, 239 N.Y. 315).” 
Jerosolimski v. Hans, N.Y.L.J., April 29, 1954, p. 7, Hecht, J. 
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MINNESOTA STATE LAW COMPELLING ARBITRATION OF LABOR- 
MANAGEMENT DISPUTES IN CHARITABLE HOSPITALS DOES NOT 
VIOLATE DUE PROCESS OR EQUAL PROTECTION CLAUSES OF 
144TH AMENDMENT TO CONSTITUTION. Minnesota Charitable Hospi- 
tal Act providing for compulsory arbitration of disputes over “maximum hours 
of work” and “minimum hourly wage rates” was considered constitutional as 
a proper exercise of the police power of the state. The Minnesota Supreme 
Court refuted the allegation that the compulsory arbitration provision con- 
stitutes an unlawful delegation of legislative power to boards of arbitration 
without providing standards for their decision. Fairfield Hospital Association 
v. Public Building Service @& Hospital & Institutional Employees Union, Local 
No. 113, A.F.L., 22 Labor Arbitration 279, 24 U.S. Law Week 2490 (Min- 
nesota Supreme Court, April 2, 1954, Gallagher, J.). 


RESIGNATION OF ARBITRATORS FOLLOWING ALLEGED DELAY- 
ING CONDUCT OF ONE OF THE PARTIES DOES NOT PERMIT 
COURT ACTION AS SUBSTITUTE FOR ARBITRATION. Two arbitra- 
tors resigned, having been asked to do so by one of the parties to a dispute 
who alleged that the other party was delaying proceedings by dilatory con- 
duct. Thereupon, the party which requested the resignations instituted court 
action on the issue in dispute. On the motion of the other party, action 
was stayed, the court saying: “That such procedure was highly irregular and 
improper permits of no argument. For failure to proceed to arbitrate the 
remedies are statutory and are the only recognized methods of procedure. 
Under the circumstances the parties are directed to select new arbitrators 
and to proceed to arbitration, otherwise such right will be exercised by the 


court.” Sutton v. Pan Am. Textile Corp., N.Y.L.J., April 7, 1954, p. 8, 
Dineen, J. 


COURT WILL NOT REVIEW ARBITRATOR’S FINDING OF FACT. 
Sufficiency of evidence in an AAA arbitration of dispute growing out of 
sale of cedar logs cannot be reviewed by courts, especially as arbitrators need 
not make findings or give reasons for their conclusions. Referring to Crofoot 
v. Blair Holdings Corp., 119 Cal. App. 2d 150, 260 P. 2d 156 (digested in 
Arb. J. 1953 p. 210), the court said: “On their face the awards are definite, 
mutual and final. The arbitrators determined the method of cost accounting 
proper under the contract. If the arbitrators under the evidence before them 
did not make the awards any the less definite, mutual and final.” A judgment 
of the Supreme Court, San Francisco, confirming the award, was therefore 
affirmed. United States Plywood Corp. v. Hudson Lumber Co., 124 Advance 
California Appellate 592 (1st Div., Bray, J.). 


DEATH OF ARBITRATOR AFTER PRESENTATION OF ALL PROOFS 
DOES NOT INVALIDATE AWARD OF TWO SURVIVING ARBITRA- 
TORS where party was informed of death prior to submission of reply brief. 
By submitting such brief, having been informed by tribunal clerk that sur- 
Vivors would render an award, party waived his right to contest validity of 
the award. Famous Realty, Inc., v. William Savage, Inc., 130 N.Y.S. 2d 281 
(Second Dept. May 10, 1954). 
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FAILURE BY A PARTY TO NAME HIS ARBITRATOR WITHIN FIVE 
DAYS IN ACCORDANCE WITH CONTRACT MAY RESULT IN NAM. 
ING OF HIS ARBITRATOR BY THE OTHER PARTY. An arbitration 
clause which read in part: “The failure of a party to appoint an arbitrator 
shall authorize the other party to make an appointment for the one so in 
default,” was not considered invalid. The court said: “After all, the parties 
to these contracts have themselves chosen the method of selecting the arbi- 
trators and imposed the conditions for their selection. Neither may ‘now ask 
the courts to relieve it of the contractual obligation it assumed’ (Amtorg 
Trading Corp. v. Camden Fibre Mills, 304 N.Y. 519, 521)... . In the last 
analysis, the party here sought to be compelled to submit to arbitration can 
readily avoid the appointment of its arbitrator by petitioner simply by itself 
appointing him as it has the right to do.” Joseph F. Mittelman Corp. ». 
Murray L. Spies Corp., N.Y.L.J., March 10, 1954, p. 12, Colden, J. 


V. ARBITRATION PROCEEDINGS 


COURT REFUSES “EXAMINATION BEFORE TRIAL” IN ARBITRA- 
TION PROCEEDING. Such examination will not be granted in arbitration 
proceedings because the judge would thereby determine material facts which 
are reserved to the arbitrators in a special proceedings. This viewpoint was 
taken again on the authority of North American Rayon Corp. v. Putnam, 122 
N.Y.L.J. 819, aff'd 276 App. Div. 832, motion for leave to appeal to the 
Court of Appeals denied, 276 App Div. 894. Fitzgerald v. Sperry Gyroscope 
Co., N.Y.L.J., May 3, 1954, p. 8; Ratner v. Winick, N.Y.L.J., May 5, 1954, 
p. 8, Hecht, J. 


REFUSAL OF ARBITRATORS TO GRANT ADJOURNMENT DOES 
NOT CONSTITUTE MISCONDUCT. A request for adjournment was made 
by a party, alleging that the president of the firm was too ill to attend. 
Refusal of the arbitrators to grant adjournment did not constitute miscon- 
duct on a showing that the president was able to attend his place of business 
on the day in question. The court said: “Under the circumstances it was for 
the arbitrators to determine the question of adjournment and their determin- 
ation cannot be construed as misconduct upon the facts presented.” Oberman 
Fabrics, Inc. v. Jay-Nee Fashions, Inc., N.Y.L.J., March 30, 1954, p. 8, 
Dineen, J. 


Vi. THE AWARD 


ARBITRATOR’S AWARD “IN THE NATURE OF AN APPRAISAL” 
CONFIRMED. Parties to a lease agreement had authorized arbitrators to de- 
termine “such rental as in their opinion is a fair rental return on the interest 
of the lessors in the premises,” the award to be “conclusive, final and binding 
upon both parties.” The award was confirmed as not outside the scope of 
the submission, the court referring to Phaneuf v. Corey, 190 Mass. 237, 246- 
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‘VE 247, where it was said: “The parties received what they agreed to take, 
\M- the honest judgment of the arbitrator as to a matter referred to him.” Jordan 
tion § Marsh Company v. Beth Israel Hospital Ass'n, 1954 Advance Sheets 195, 118 
ator NE, 2d 79 (Supreme Judicial Court, Mass., March 3, 1954, Counihan, J.). 


bi AWARD CONFIRMED DESPITE ARBITRATOR’S DECISION IN FA- 
ask VOR OF SELLER OF CONTAMINATED FOOD PRODUCT WHICH 
torg WAS SUBSEQUENTLY ORDERED DESTROYED. The moving party in 
last this action bought some tomato paste under a contract whereby the sale was 
can subject to approval by the Federal Food and Drug Administration. Part of 
self the shipment, after being re-sold, was condemned as having been contam- 
» @ inated at the time it was imported. Eventually, a United States District 
Court ordered the food destroyed. This led to an arbitration where an award 
in favor of the seller for the contract price was rendered. On the challenge 
of the award, the court said: “The agreement between buyer and seller pro- 
vided for arbitration and it was had. The arbitrators found in favor of the 
seller for the contract price of the 1,500 tins. This finding is objected to 
as requiring buyer to do an illegal act. Assuming that the importation of 


RA- contaminated matter is forbidden by law, the arbitrators forced no illegality 
“~ on the buyer. A more serious objection is whether the arbitrators went con- 
hich trary to the terms of the contract that was the subject of the submission. 
po As pointed out that contract makes permission to import a condition of the 
th contract. It therefore becomes a question whether the events that took place 
an amount to the granting of such permission. On this subject extensive proof 
954 was taken by the arbitrators. It is a question that could, conceivably, be 
‘ decided in favor of either party. The arbitrators, the forum selected by the 
parties, decided it in favor of one. The other cannot be heard to complain 

because the court, another forum, might have decided it otherwise. But, it is 

DES argued, the decision condemning the paste made the question res adjudicata. 
nade That also the arbitrators were competent to decide. There are situations where 
end. a prior decision by a court of competent jurisdiction may leave the arbitra- 
con- tors nothing to decide, but in such instances the objection must be made to 
ness the arbitration, and an objection to the award is not timely.” Stern, Morgen- 


} for thau @ Co., Inc. v. J. A. Kirsch Co., N.Y.L.J., May 25, 1954, p. 7, Steuer, J. 
min- 





man 
. 8, DECISION OF A “JOINT BOARD” CANNOT BE ENFORCED AS AN 
ARBITRATION AWARD WHERE PROVISION FOR SUCH BOARD 
IS CONTAINED IN GRIEVANCE PROCEDURE AS A STEP PRELIM- 
INARY TO ARBITRATION. A joint board, composed of five represen- 
tatives each of the association and the union, was provided for as the third 
step in grievance procedure. The fourth step was arbitration under AAA 
AL” tules. A decision of the Joint Board was held not an arbitration award within 
» de- the statutory meaning of Article 84, C.P.A., by way of a special proceeding. 
erest The court said: “The Board in this instance is but one tribunal in the 
ding hierarchy of the grievance machinery, and not the ultimate tribunal.” Ceme- 
e of tery Stone Handlers, Erectors & Granite Yard Helpers, Local No. 106 v. 


246- Palumbo, 130 N.Y.S. 2d 373 (Levy, Matthew M., J.). 
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AWARD VACATED AND CASE REMITTED TO NEW ARBITRATORS 
WHEN AWARD FAILS TO DISPOSE OF ALL ISSUES. A claim and 
counterclaim between buyer and seller were arbitrated under rules of the 
National Federation of Textiles. Although the counterclaim was discussed at 
the hearing, the arbitrators failed to dispose of it in the award. The court, 
in remitting the case to new arbitrators, said: ‘“The form and context of the 
decision in this matter leave much room for improvement. In order to avoid 
rehearings because of the form of decisions in arbitration cases the rules of 
arbitration societies should provide for forms succinctly stating the disposition 
by arbitrators of every relevant matter involved in the controversy submitted 
to them.” A, M. Perlman, Inc. v. Rocket Dress Co., Inc., N.Y.L.J., April 12, 
1954, p. 7, Di Falco, J. 


COURT MAY CORRECT ARITHMETICAL ERROR BY ARBITRA- 
TORS WHILE CONFIRMING AWARD. Arbitrators committed an error 
the arithmetical error and confirmed the majority award as having been made 
contractor. The Superior Court of New Jersey, Chancery Division, corrected 
the arithmetical error and confirmed the majority award as having been made 
in accordance with Rule 27 of the Commercial Arbitration Rules of the 
American Arbitration Association and Paragraph 14 of the Standard Form of 
Arbitration Procedure of the American Institute of Architects. Request by 
plaintiff for depositions of arbitrators and the tribunal clerk of AAA as to 
the arithmetical error was denied. The court further said: “The presumption 
is that an award is usually unassailable, operates as a final and conclusive 
determination and, however disappointing it may be, is binding upon the 
parties. Every intendment is indulged in favor of an award and it is subject 
to impeachment only in a clear case.” Creter v. Davies, 30 N.J. Super. 60 
103 A. 2d 392 (February 25, 1954, Freund, J. S. C.). 


COURT CANNOT MODIFY UNCONDITIONAL AWARD requiring a 
congregation to grant severance pay to a rabbi. Special Term, in confirming 
an award, added the condition that the rabbi was to desist from serving as 
a rabbi in the community of the congregation. Appellate Division eliminated 
that condition and stated that “the court was without power to modify the 
[unconditional] award on any ground not coming directly within the num- 
bered subdivisions of sec. 1462-a of the Civil Practice Act.” Congregation 
Talmud Torah of Flatbush, Inc. v. Feinstein, 129 N.Y.S. 2d 868 (App. Div. 
2d Dept., April 20, 1954). 


COURT WILL CORRECT AWARD INSOFAR AS IT EXCEEDS AU- 
THORITY OF ARBITRATOR RATHER THAN VACATE IT IN EN- 
TIRETY WHERE SUCH CORRECTION IS POSSIBLE “WITHOUT 
DOING AN INJUSTICE.” An arbitrator who was asked in a submission to 
decide on a direct wage decrease of 9.75 cents per hour to offset an earlier 
wage increase in that amount awarded a 9.75 cents reduction in “hourly 
rates and base rates.” Applying this award to employees paid on a piece 
work basis, the award would have meant a decrease in excess of 11 cents. 
On petition by the union, the Superior Court, Hartford County, Conn. v 
cated the award in its entirety for having exceeded the authority of the arbi- 
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trator in that it ordered a varied application of the decrease (20 LA 293; 
Arb. J. 1953 p. 105). The Supreme Court of Errors reversed the lower 
court. Said the court: “Early in our judicial history we expressed the view 
that, since arbitration is designed to prevent litigation, it commands much 
favor from the law. . . . Especially is it to be encouraged as a means of 
promoting tranquillity and the prompt and equitable settlement of disputes 
in the field of labor relations. . . . It is true, however, that the submission 
should set forth the questions to be resolved in such a manner as to show 
clearly what disputes are to be arbitrated. . . . It necessarily follows that 
an award must conform to the submission. . . . Ordinarily, an award which 
does not respond to the submission cannot be upheld. . . . It is void to the 
extent which it is outside the submission. . . . To that extent the award must 
be vacated by the Superior Court upon proper application. . . . On the 
other hand, if part of an award is within the submission and part of it is 
not, the former may be sustained and the latter rejected if the two can be 


separated without doing an injustice. . . . Any award which the arbitrator 
attempted to make concerning base rates was entirely outside of the sub- 
mission. Consequently . . . the award should be modified by striking there- 


from all reference to ‘base rates’ if that can be done without affecting the 
merits of the balance of the award or doing an injustice to the parties... . 
If the words ‘and base rates’ are stricken from the award, there is left an 
adjudication that all hourly rates shall be reduced 9.75 cents, and piece rates 
and plant hiring minimum rates adjusted accordingly. This adjudication is a 
complete and reasonably definitive award. . . . In effect, therefore, the award 
is that the pay of each of these four classes of employees shall be reduced 
by an amount that will offset the increases they received as of March 26, 
1951. . . . The trial court was, therefore, in error in refusing to correct the 
award by removing from it the reference to base rates. When so corrected, the 
award would have been within the submission. . . . When an arbitrator ex- 
ceeds his authority, the award is void only to the extent that he does so, if 
the part which is void can be separated from the rest without injustice and 
without affecting the merits of the part of the award which is within the 
submission.” 

A dissenting opinion by Judge O’Sullivan agreed that an award should 
be corrected, where possible, rather than voided, but denied that it could 
be done in this case. “Like the Gordian knot, the award is incapable of being 
untied so that the good may be isolated from the bad, Both are inextricably 
bound together, and they cannot be separated by the use of a legal meat ax.” 
Local 63, Textile Workers Union of America, C.I.O. v. Cheney Brothers, 
22 L.A. 512, Supreme Court of Errors, Connecticut, (May 25, 1954, Inglis, 
cS J.). 
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accordance with the contract with Madawick. The sub-contractor 
transmitted the demand for arbitration to Travelers, expecting the 
latter to represent Madawick’s interests in arbitration. Travelers, how- 
ever, refused. 

Madawick then went to court for a declaratory judgment and an 
injunction, staying arbitration. After trial, the Supreme Court of 
Queens County, Judge Hill, held that “arbitration” was covered by 
the term “suit” in the policy and that Travelers was obligated to 
defend Madawick and pay any judgment upon an arbitral award; 
202 Misc. 411, 114 N.Y.S. 2d 300. Said the court: “ ‘Suit’ is a 
generic term, of comprehensive signification, and applies to any pro- 
ceeding by one person against another in a court of justice in which 
the plaintiff pursues the remedy which the law affords him for the 
redress of an injury or enforcement of a right.” The case went to 
the Appellate Division where the majority modified the Supreme 
Court’s judgment; 281 App. Div. 754, 118 N.Y.S. 2d 115; Presiding 
Judge Nolan dissenting. The obligation of the insurance company 
was held not to include arbitration. 

In reversing the Appellate Division, the state’s highest court, 
Judge Van Voorhis writing the unanimous opinion, established the 
principle that the liability of an insurance company to indemnify 
contractors against suits for property damage includes an obligation 
to satisfy arbitral awards. This view was expressed in the following 
paragraph of the decision: “By issuing an insurance policy to im- 
plement a construction contract which shows on its face that liability 
under the policy may result only through an award in arbitration 
proceedings, unless the adverse party elects to waive arbitration, the 
carrier is deemed to have meant the word ‘trial’ as used in this policy 
to include arbitration proceedings, and to have intended that ‘judg- 
ment’ shall include such judgments as are entered upon confirmation 
of arbitration awards pursuant to section 1464 of the Civil Practice 
Act, which by section 1466 are given the same force and effect after 
entry as a ‘judgment in an action.’” 

The decision of the New York Court of Appeals on the applica- 
tion of insurance policies and bonds providing for protection in 
“suits” will have far-reaching effects on arbitration, for voluntary 
settlement of controversies through arbitration would be handicapped 
if parties to arbitration agreements could not have protection under 
insurance policies and bonds. 
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